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Carrying the Association’s Message 

URING the past year the Association’s message 
[) has been carried to a large number of State and 

City Bar Associations, as well as to other organ- 
izations, by President Newlin. Among his recent 
activities may be mentioned addresses to the Bar Asso- 
ciation of South Dakota at the annual meeting held at 
Watertown on Aug. 28, 29; to the Ramsay County Bar 
\ssociation at St. Paul, and to the Hennepin County 
organization at Minneapolis; to the Canadian Bar 
Association at its Quebec meeting, and to the West 
Virginia Bar Association at its annual meeting at 
White Sulphur Springs. Obviously the time is long 
past when the position of president principally entailed 
the preparation of an annual address. The growing 
importance of the Association’s work and the necessity 
of carrying its plans to the Bar as a whole have made 
the position one of genuine leadership on the firing 


line of improvement. 


The Lawyer as Big Business Man 


HE versatility of the able lawyer is illustrated 
in the visit of the Earl of Birkenhead to this 
country in his capacity as chairman of the Greater 
London and Counties Trust, Ltd., British Affiliate 
of the Utilities Power and Light Corporation. A 
noted lawyer, and former Lord Chancellor of Eng- 
land, Lord Birkenhead now appears in the role of 
leader of modern industry. The company of which 
e is the head controls, through ownership of share 
capital, a number of operation companies in Great 
ritain which furnish electricity of areas aggre- 
ating over 10,000 square miles, with a population 
excess of 3,250,000, including three large areas 
adjoining the city of London. 
mission in the United 


Lord Birkenhead’s 


States is to study closely the operation and man- 
agement of American public utilities, and to obtain 
the assistance of his American associates in solv- 
ing the problems of the electric power industry in 
Great Britain. These problems now occcupy the 
attention of the man who has in the past success- 
fully turned his mind to law, to politics, and to 
finance. “I am devoting time and thought,” he has 
stated, to the interests of the Greater London and 
Counties Trust, Ltd., “in order to encourage the 
policy which I believe will greatly aid our indus- 
trial policy. 

“With the increase in the use of electricity in 
England, which I believe is proceeding at a rate 
greater than in the United States, and the decrease 
in production costs which should follow, British 
industry should go rapidly forward.” 


American Jurists Visit England 

PARTY of Middle Western judges, lawyers 

and legislators visited England this summer, 
to study English legal procedure. They visited 
the several courts, the Inns of Court, and other 
places of legal interest, and listened to lectures on 
various subjects connected with the law, given for 
their benefit by leaders of the English Bar. Among 
the visitors were the Hon. Truman S. Stevens, 
Chief Justice of the Iowa Supreme Court, the Hon. 
E. E. Good, Justice of the Supreme Court of Ne- 
braska, the Hon, E. Ray Stevens, Justice of the 
Supreme Court of Wisconsin, the Hon. Robert E. 
Hefner, Justice of the Supreme Court of Okla- 
homa, the Hon. James Brown, Judge of the Su- 
preme Court of South Dakota, the Hon. W. P. 
Launtz and the Hon. E. C. Bland, Justices of the 
Missouri Court of Appeals, and Miss Vita Ma- 
guire, of the Chicago Bar. An account of the visit 
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is given in a recent issue of the “Law Times” of 
London. 

The visitors were received at the Law So- 
ciety’s Hall by the president, Mr. Walter Henry 
Foster, LL.M., who delivered an address in which 
he gave a short statement of the aims and objects 
of the society. It was formed, he said, in 1839, 
with the name of “The Society of Gentlemen Prac- 
titioners,” and was made up of sixty gentlemen 
practicing in the courts of law and equity who 
declared their “utmost abhorrence and detestation 
of all unfair practice,” and that they would use 
their utmost endeavors to detect and discontinue 
the same, This is still the main object of the so- 
ciety, which now is lodged in its own hall. An- 
other purpose stated in its charter is the promo- 
tion of professional improvement, and the society 
has for many years been solely entrusted by the 
Crown with the education, qualification and ad- 
mission of those desiring to practice as solicitors. 

Sir Roger Gregory, vice-president of the so- 
ciety, spoke upon “The Work of a Solicitor,” point- 
ing out the distinction between the meaning of the 
word in this country and in England. 

The Middle Temple Hall was next visited, and 
there Master Bonner, King’s Remembrancer, de- 
livered an address on “The Work of a King’s 
Bench Master.” Mr. N. D. Pritt, K. C. also ad- 
dressed the Americans there, upon “The Work of 
a King’s Counsel,” saying that the barrister who 
became a King’s Counsel had done with reading 
papers, and could devote his entire attention to 
conducting cases in court. He never appeared in 
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court without a junior, who was required always 
to be present in court. “The Work of a Junior 
Counsel” was explained by Mr. A. F. Clements, 
Recorder of Tewkesbury. At the English Bar, he 
said, many were called, but few were chosen. The 
prizes were glittering and splendid, but difficult to 
attain. Junior barristers, he explained, were not 
officers of the court; the control over them was ex- 
ercised by the Benchers of their Inn. If, after fif- 
teen or twenty years’ practice as a Junior, he 
found the burden too great, he might become a 
K. C., and if successful, he might perhaps turn to 
politics and become a member of the House of 
Commons, or he might rise to a seat upon the 
Bench and look down upon the arena of his former 
triumphs. 

After visiting Middle Temple Hall, the Amer- 
icans visited various courts of law, including the 
House of Lords sitting as a Appeal Court. 


Extraterritorial Rights in China 


HE United States has informed the Chinese 

government that it is ready to participate in 
negotiations having as their object the gradual re- 
linquishment of extraterritorial rights in China, 
provided that the Chinese government at the same 
time enacts and provides for the effective enforce- 
ment of laws based on modern ccncepts of juris- 
prudence. This statement of the position of the 
United States was made in a note to the national 
government of China, dated August 10, in reply to 
the note of the Chinese government requesting the 
United States to abandon extraterritorial rights. 
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The full text of the correspondence between the 
two governments has recently been made public 
by the Department of State. ‘ 


The American note, the Department’s sum- 
nary of the developments states, “deals specifically 
vith the question of extraterritorial jurisdiction and 
-ecalls the fact that the present arrangement under 

hich the United States exercises jurisdiction over 
its citizens in China came about through a realiza- 
tion on the part of both governments that such a 
procedure would be wise because of the differences 
tween the customs of the two countries and peo- 
s and differences between their judicial systems. 
“It points out that until an independent judi- 
‘ary, interpreting fairly a known set of laws, has 
en set up in China for the protection of the in- 
vidual and his property against attack by pri- 
te citizens or by government action, the Govern- 
nent of the United States does not feel that it can 
abandon the system of American jurisprudence 
under which its citizens now live and carry on their 
peaceful pursuits in China.” 


States Ask for Federal Constitutional Convention 
A JOINT resolution of the Wisconsin legisla- 
ture has been received by the United States 
Senate, asking that a constitutional convention be 
called to consider proposing to Congress such 
amendments to the Federal Constitution as may 
he agreed upon, in accordance with Article V of 
the Constitution. Wisconsin is the thirty-fifth 
state whose legislature has requested such a con- 
vention to be called, and the Wisconsin resolution 
cites the mandatory provision of Article V that 
ongress “on the application of the legislatures of 
two-thirds of the several states, shall call a conven- 
tion for proposing amendments.” 

The thirty-five states which have filed formal 
application with Congress constitute more than 
two-thirds of the states of the Union. They are: 
\labama, Arkansas, California, Colorado, Dela- 

are, Georgia, Idaho, Illinois, Indiana, Iowa, Kan- 
is, Kentucky, Louisiana, Maine, Michigan, Minne- 
‘ta, Missouri, Montana, Nebraska, Nevada, New 
lersey, New York, North Carolina, Ohio, Okla- 
homa, Oregon, Pennsylvania, South Dakota, Ten- 
nessee, Texas, Utah, Vermont, Virginia, Washing- 
ton, and Wisconsin. 

The Wisconsin resolution does not cite any 
articular subject for amendment. 


U. S. Seeks Scientific Standards for Crime 


Detection 


GTANDARDS of measurement which will make 
> possible scientific precision in crime detection, 
re being sought by the Bureau of Standards. The 
recision methods of measurement of criminals, as 
ell as of documents, guns, bullets, etc., which 
have been employed by the London, Paris and Ber- 
in police for years, have been impossible in this 
uuntry because of the lack of standards, says Dr. 
Vilmer Souder, of the Bureau, in a review of the 
ibject in a recent number of the Commercial 
tandards Monthly. 
The facts which science can establish, Dr. 
ouder points out, are of much greater weight in 


proving the guilt or innocence of a defendant than 
is oral testimony. The identification of handwrit- 
ing, typewriting, and bullets are examples. An 
expert on ballistics is able to prove what gun a 
certain bullet was fired from with a conclusiveness 
that direct visual evidence can never have. The 
superiority of such expert identification over oral 
testimony lies in four facts, which Dr. Souder 
states as follows: 

“(1) The markings are definite and cannot 
make false or perjured statements. (2) The men- 
tal state of the observer need not be confused as is 
often the case in visual observations of murders. 
(3) There is no limit to the time available for 
studying the case. (4) The findings are available 
to all parties interested and wishing to verify the 
conclusions.” 

“Evidence from measurements of guns, bul- 
lets, and shells have at present, in many instances, 
relatively little weight in courts of law except in 


their general confusion of juries and the develop- 


ment of a ‘reasonable doubt.’ This is to a large 
measure due to the amateurish and incomplete 
methods pursued by many so-called experts. Prop- 
erly prepared data on guns and bullets are often 
unique in the conclusiveness of identifications.” 


In the identification of typewritten documents, 
also, precision measurements present irrefutable 
evidence. Under powerful microscopes, the work 
of every typewriter will disclose from 5 to 10 
characteristics of its own. Certain letters will be 
defective, or will appear slightly higher or lower 
on the line than other letters. “The excellence of 
this type of evidence,” says Dr. Souder, “arises 
from the consistency of the variations; the evi- 
dence speaks from every line of the document and, 
barring a few readily explainable variations, there 
are no contradictions. Attempts at destroying 
these ‘beacon lights of evidence’ through mutila- 
tion are seldom successful, as to do so would re- 
quire a perfect analysis of all defects in the ma- 
chine and facilities for this type of analysis are 
limited.” 

“The identification of handwriting,” the ar- 
ticle continues, “has many points of similarity to 
the identification of typewriting, to which may or 
may not be added the feature of attempted disguise. 
The style of script, the slope, size, and relations 
of parts of letters, the methods of handling the pen 
or pencil are important. The absence of consist- 
ency and the glaring discrepancies in attempted 
disguise are readily separated from the parts which 
show the true handwriting features characteristic 
of the individual.” 

“Eventually,” the article concludes, “it is pre- 
dicted that this method of identification will be 
standardized and will furnish one of our most re- 
liable means of identification.” 


Klan’s Suit Dismissed for Lack of “Clean Hands” 


HE Ku Klux Klan has been turned away from 

a court of equity for lack of “clean hands.” In 
a suit to prevent certain ex-members from organ- 
izing Klans in the name of the national order, the 
court held that the Klan itself was violating the 
purposes stated in its charter, and so was itself 
misusing the corporate name, and therefore will 
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not be heard to complain that the defendants were 
misusing it. (Knights of the Ku Klux Klan v. 
Strayer et al, No. 3929, Circuit Court of Appeals 
for the Third Circuit, reported in the United States 
Daily of Aug. 27, 1929.) 

The order was incorporated, the court pointed 
out, “as a purely benevolent and eleemosynary so- 
ciety,” for “benevolent, religious and charitable 
purposes.” As a matter of fact, however, the court 
found, the Klan, “operating through a small group 
of men, in violation of its own charter and its 
worthy purposes, has established and is maintain- 
ing in certain areas a form of despotic rule opposed 
to the rights and liberties of the people, that in 
given instances it imposed severe corporal punish- 
ment upon persons not members of its order in vio- 
lation of the Constitution and laws of the land, that 
on named occasions it stirred up racial and reli- 
gious prejudices, fomented disorder, and encour- 
aged riots and unlawful assemblages, which re- 
sulted in breaches of the peace, blood-shed and 
loss of life.” 

The plaintiff introduced no evidence to con- 
tradict these findings, the court said, and so “the 
plaintiff, disregarding its charter and constitution 
and engaging in practices antagonistic to its de- 
clared purposes,” cannot hide its hands and de- 
mand equitable relief against the defendants for 
also misusing the corporate name, 

The case originated in the district court for the 
western district of Pennsylvania. 


Litigate Title to Property Seized in Russian 
Revolution 


N ECHO of the Russian Revolution appears in 

a case recently decided by the English Court 
of Appeal. Property belonging to the plaintiff, 
which had been seized by the Russian government 
during the revolution, and which the plaintiff later 
discovered in England in possession of the defend- 
ant, was held to have been passed by valid title to 
the defendant, by the action and decrees of the 
Russian government. Paley (Pincess Olga) v. 
Weisz, 141 Law Times 207. American lawyers will 
find it interesting to note that a rule based on three 
U. S. Supreme Court decisions was one of the main 
grounds of the English decision. 

The facts in the case were summarized by 
Scrutton, L. J., as follows: 

“Princess Olga Paley was married to the 
Grand Duke Paul of Russia without the consent of 
the Tsar. The marriage being, therefore, morga- 
natic, she did not become a member of the Roman- 
off family. The result saved her property from 
being confiscated under a Russian decree confiscat- 
ing the property in Russia of members of that 
family. In 1917 the Princess had, at her house in 
Tsarskoe-Selo, near St. Petersburg, or Petrograd, 
afterwards Leningrad, a quantity of valuable furni- 
ture and works of art, admittedly her property.” 

In 1918, the plaintiff’s husband, the Grand 
Duke, was arrested and put in prison in Petro- 
grad. The plaintiff went there to see him, and 
while in Petrograd, she read a newspaper an- 
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nouncement concerning the Paley Palace, She re- 
turned to find that the local Petrograd Society had 
seized the palace. The Grand Duke was executed 
shortly afterward, and the Princess fled the coun- 
try 

In 1928, she discovered a quantity of furniture 
and art objects from her Russian palace in the pos- 
session of the defendants in England. She claimed 
the property, and the defendants replied that they 
had purchased them from the Soviet Government, 
which had been recognized as the de facto govern- 
ment of Russia by the British Government in 1918, 
and as the de jure government in 1924. 

The trial court held, and the Court of Appeal 
upheld the decision, that the defendant’s title was 
valid, for two reasons: (1) the princess’ palace was 
a museum which was being safeguarded by the 
State from funds provided by the Commissariat of 
Education, and these articles formed part of the 
museum fund, and were State property within the 
meaning of a decree of the All-Russian Central 
Executive committee, which provided: “Works of 
art, antiques, and articles of historical interest be- 
ing in museums and depositories, as forming part 
of the museum fund and being safeguarded by 
State means, are recognized to be State property ;” 
(2) the plaintiff had, fled from Russia, and her 
goods had thereby become the property of the Rus- 
sian Soviet Republic, according to a decree of the 
Council of People’s Commissaries, signed by Lenin 
as chairman, providing: There is declared “the 
property of the Russian Soviet Federal Socialist 
Republic all the movable property of citizens fled 
outside the confines of the republic or. hiding them- 
selves up to the present time of whatever consist- 
ng, and wherever situated.” 

The Court of Appeal also held the defendant 
to have good title for a third reason, which the 
trial court had rejected. Even if the seizure of the 
goods was without legal justification originally, the 
seizure was ratified by the Russian government, 
and the recognition by the British government of 
that government prevented the court from ques- 
tioning the validity of an official act of a recognized 
vovernment. This rule, the court said, is based 
upon three decisions of the Supreme Court of the 
United States, which had held in similar cases that 
it is a principle of international law “that when 
a Government which originates in revolution or 
revolt is recognized by the political department of 
our Government as the de jure Government of the 
country in which it is established, such recogni- 
tion is retroactive in effect and validates all the 
actions and conduct of the Government so recog- 
nized from the commencement of its existence.” 
Oetjen v. Central Leather Co., 246 U. S. 297. 

“The United States,” the Court of Appeal 
pointed out, “situated in the neighborhood of South 
and Central American Republics, where the life of 
any Government is precarious and its death rarely 
takes place from natural causes, frequently found 
in its territory property seized by a revolutionary 
force which ultimately succeeded in establishing 
itself in power and there sold goods which it had 
seized to persons who exported them to the United 


States, where they were claimed by their original 
owners.” 

The rule followed by the United States Su- 
preme Court in such cases, quoted above, was fol- 
lowed by the English court in Aksioairnoye Obs- 
chestvo A. M. Luther v. Sagor and Co., 125 L. T. 
Rep. 705, and governs this case also. The plain- 
tiff’s appeal was accordingly dismissed. 


Mexican Divorce Held Valid 


DIVORCE granted by the world’s fastest di- 

vorce mill at Campeche, Mexico, in proceed- 
ings at which neither party was present, has re- 
cently been held valid in a decision by Justice Fa- 
ber of the New York Supreme Court, and news of 
the decision has caused great elation on the part of 
lawyers who operate in the Mexican divorce mill, 
according to a news report in the Chicago Daily 
News of August 28. 

The Mexican divorce was contested by the 
husband in the New York court, on the ground 
that it was a “mail order divorce,” but Justice 
Faber held it valid on the ground that both parties 
were represented in the Mexican court, though not 
present in person, and though “there was a possi- 
bility of fraud.” 

Mexican lawyers practicing in the Campeche 
divorce mill have, it is said, promptly planned to 
capitalize on the decision by advertising this proof 
of the validity of the Campeche divorces, which 
may be issued within twenty-four hours, without 
the presence of either party. 


Cleveland Bar Urges Support of American Bar 
Association 


RECOMMENDATION that “The Cleveland 

Bar Association, as the authorized represen- 
tative of the members of the Cleveland Bar, should 
emphatically encourage the support of the Ameri- 
can Bar Association, both as an obligation which 
members of the Bar owe their profession and be- 
cause of the benefits which will directly accrue to 
the local Bar from its participation in the consid- 
eration on a nation-wide scale of the problems con- 
fronting the profession,” has been adopted by the 
Cleveland Association. Support of the American 
Judicature Society was also recommended. 

Efforts to carry out this policy will be directed 
along the following lines: (a) Promotion of mem- 
bership in the American Bar Association; (b) Pro- 
motion of attendance at the American Bar Asso- 
ciation conventions and participation in its activi- 
ties, particularly by leading and representative 
members of the Cleveland Bar; (c) Supplying to 
the Cleveland Bar Association members more in- 
formation as to the activities of the American Bar 
Association ; (d) Encouragement of greater interest 
in the American Judicature Society Journal. 

Specific suggestions which are being carried 
out include the appointment of delegates by the 
Cleveland Bar Association to attend the American 
Bar Association Convention held in Memphis this 
month, and the appointment of a committee to pro- 
mote attendance of the Cleveland Bar at the Amer- 
ican Bar Association Convention ; and the securing 
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of the newly elected President of the American 
Bar Association to speak at one of the monthly 
meetings of the Cleveland Bar Association. All 
these measures are being carried out by the Cleve- 
land Bar Association upon the recommendation of 
its special committee to Recommend Means of Co- 
operation with the America Bar Association and 
National Movements Affecting the Bar. 


Oldest Active Lawyer in the Association 


HE September issue of “Law Notes” contains an 

interesting item to the effect that “Moses Hooper, 
ninety-four, the oldest active lawyer in the American 
Bar Association, was honored by the Wisconsin state 
bar recently as one of the founders of that organization 
in 1879. He has not missed a state bar meeting in 
thirty-seven years. Attorney Hooper marked his ninety- 
fourth birthday anniversary by winning a railroad 
damage suit before the Wisconsin State Supreme court. 
His home is in Oshkosh, Wis.” 

At our request Mr. Hooper has furnished us with 
the following additional information about himself : 

“Born January 21, 1835, in the Town of Lyman, 
County of York, State of Maine. Attended the coun- 
try district school to the age of 14. Then in the high 
school of Biddeford, Maine. Then in the Thornton 
Academy at Saco, Maine. Then the Academy of North 
Yarmouth at North Yarmouth, Maine. 

“Then Freshman year at Amherst, Massachusetts, 
in class graduating in 1857. Then part of Sophomore 
year at Bowdoin College, Brunswick, Maine, in class 
graduating in 1857. Then in the law office of John M. 
Goodwin in Biddeford, York County, Maine, and later 
at law school at New Haven. 

“In 1856 admitted to the Bar of York County, 
Maine. In July, 1857, moved to Neenah, Wisconsin, 
and admitted to the Winnebago County Bar. In July, 
1863, removed from Neenah to Oshkosh, Wisconsin. 
Lived in Oshkosh ever since, continuing the practice of 
the law and engaging in no other business, except per- 
sonal investments. 

“About 1876, so far as convenient, reduced the 
field of practice to that relating to real estate. In 1881, 
so far as convenient, reduced the field of practice to 
that relating to riparian rights and water powers. Still 
engaged in some riparian and water power litigation.” 


Extradition and Interstate Exchange of Witnesses 


HE extradition of fugitive defendants, and the 

interstate exchange of witnesses in criminal 
cases, were among the problems presented to the 
Governor’s Conference, held July 16, 17 and 18 at 
New London, Conn. This was done at the in- 
stance of the Association of Grand Jurors of New 
York County and the Joint Committee of Ten 
Grand Jurors Associations on Interstate Crime 
Laws. 

A pamphlet published by the associations and 
filed in this connection contains articles on the 
subject of extradition and interstate exchange of 
witnesses, written by Mr. George S. Elpern, of the 
Columbia Law Review, Mr. Harold W. Hastings, 
Assistant District Attorney of New York County, 
and Mr. George Z. Medalie, of the New York Bar, 
as well as a copy of the Uniform Extradition law, 
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which was adopted by the National Conference of 
Commissioners on Uniform State Laws in 1926, 
and which was enacted in four states, Idaho, New 
Mexico, Pennsylvania and Utah, in 1927. 

The practice which has grown up in some 
states, of demanding that the witnesses whose aff- 
davits appear in the extradition papers appear in 
person at the hearing before the Governor of the 
state where the fugitive is arrested, is condemned 
in the articles of both Mr. Hastings and Mr. El- 
pern. The Governor of the asylum state, before he 
need issue a warrant of rendition, may require any 
proof satisfactory to him that the accused has been 
charged with crime in the demanding state, and 
that he is in fact a fugitive from justice. In some 
states, the governors have required very little 
proof, but in others, a practice has arisen of re- 
quiring witnesses to come in person from the de- 
manding state to testify that the person demanded 
is the one charged with the crime. This is an ex- 
pensive and cumbersome proceeding, especially if 
the fugitive has been arrested in a state far re- 
moved from the state where he is charged with 
crime. “It would be an excellent thing,” concludes 
Mr. Hastings, “if the right of a fugitive to compel 
the personal presence of witnesses at the hearing 
before the Governor of the arresting state were 
curtailed and limited exclusively to cases where 
there is a real doubt that he is the man wanted.” 

The present requirement that the person to 
be extradited must be a fugitive from the demand- 
ing state in fact is another defect in the law, Mr. 
Elpern points out, for under it, “criminals ma) 
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often escape punishment through the technical 
doctrine that they were only constructively pres- 
ent in the State where the crime was committed.” 

“The present state of the law,” the article con- 
tinues, “has similarly opened the way for the fail- 
ure of justice in the situation where the person who 
is sought to be extradited happens also to be 
wanted in the asylum state on a criminal charge. 
‘he states are divided into two camps on this 
oint, some permitting and some forbidding the’ 
;overnor to surrender a fugitive in such a case. 
As a result, the authorities of New York were un- 
able to prosecute for murder a man imprisoned ia 
Illinois because the Governor of the latter state 
would not surrender him on the ground that, 
should the man be acquitted in New York, Illinois 
would be unable to get him back for the satisfac- 
tion of the rest of his sentence.” It is within the 
province of a state to enact that such a person 
shall be extraditable; this would make it possible 
for the asylum state to surrender a man who is 
wanted in the asylum state as well as in the de- 
manding state, and when the demanding state has 
finished with him, to requisition him back. 

The chief practical defect in the administration 
of the extradition laws today, says Mr. Elpern, is 
the lack of sufficient funds furnished to most coun- 
tics, with which to obtain the extradition of per- 
sons wanted by their courts. Each state should 
provide enough money to prevent criminals from 
escaping the law. 

Suggestions for obtaining the testimony of 
witnesses in criminal cases who are beyond the 
state are discussed in the pamphlet in an article 
by George Z. Medalie. The defendant in a crim- 
inal case has the right in many states to apply to 
the court to examine a material witness who is 
outside the state, and take his deposition. The 
defendant’s right of confrontation, however, de- 
prives the prosecution of a similar privilege. If 
witnesses essential to the prosecution’s case are 
beyond the jurisdiction, there is no means of com- 
pelling their attendance, or of securing their testi- 
mony. 

“The solution of this peculiar difficulty of the 
states in enforcing their own penal laws,” says Mr. 
Medalie, “lies in their mutual inter-state coopera- 
tion. Each state should aid every other state by 
exercising its subpoena powers, upon proper proof, 
to compel persons within its jurisdiction to attend 

iminal trials in other states as material and neces- 
iry witnesses.” 

Such statutes exist in the New England states, 
the article points out, and in New York, and have 
been held constitutional in the latter state. A state 
may pass laws punishing failure to attend and tes- 
tify in a case in another jurisdiction, it was held, 

1 the ground of public policy, regarding it as the 
ity of every man to testify in a court of justice 
regardless of the state in which the case is pending. 

Most of the existing statutes only provide for 

e subpoenaing of a non-resident witness where a 
iminal action is pending. This is a defect, in 
that it does not cover the situation where no in- 
dictment has been returned, or arrest ordered. It 
ymetimes occurs that the testimony of a non-resi- 


dent witness is necessary to make out a prima facie 
case, to justify indictment or arrest. 

It is suggested by Mr. Medalie, that in such 
early stages in criminal proceedings, the right of 
confrontation does not exist; it is not necessary 
that a defendant be present when a warrant is is- 
sued, or an indictment returned. “In both cases, 
therefore,” the article says, “where a warrant is to 
be issued or where a grand jury indictment is to 
be sought, provision can and should be made for 
the use of the testimony of witnesses who are not 
resident within the state, by the taking of their dep- 
ositions as in civil actions, and necessarily without 
the privilege of cross examination to the defendant 
who, under accepted principles, is not required to 
be informed of the pending proceedings.” 


Seattle Bar to Select Judicial Candidates 


HE Seattle Bar Association has determined in 

the future to endorse candidates for judgeships 
of the Superior Court of Washington, at a Bar Pri- 
mary to be held whenever a vacancy on the bench 
occurs. A resolution to this effect was adopted 
at the quarterly meeting of the Association held 
September 11. 

Before the regular primary election of Superior 
Court judges, the resolution provides, the associa- 
tion will hold its “Bar primary,” at which the mem- 
bers by secret ballot will select candidates for each 
vacancy to be filled. If a sufficient number of can- 
didates do not receive majority votes to fill all the 
vacancies, a second Bar election is to be held. The 
candidates who receive the votes of a majority of 
the Bar members are then the candidates of the 
Association, whom the Association has resolved “as 
an association and as individuals, energetically to 
endeavor to elect.” 

The balloting in the pre-primary Bar primary 
is to be done by mail. Ballots containing the 
names of all candidates who have filed a declara- 
tion of candidacy with the association will be sent 
to the members, the sealed ballot to be returned 
by mail. 

The Seattle association’s decision to select ju- 
dicial candidates at such a bar primary was made 
after a committee had made an exhaustive investi- 
gation of the experiences of other local associa- 
tions, and had carefully analyzed the situation, 
with the conclusion that such action was desirable. 
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TRIAL PROCEDURE—PAST, PRESENT AND FUTURE 


Contrast Between Old and New Methods of Procedure—Lawyers Have Not Led in Reforms 


as They Should—Time Has Come for Ba 


r to Demand of Legislatures That They Turn 


Over Whole Question of Rule-Making Power to Competent Body — 
Other Needed Changes* 





By OwEN 
Member of the 


HAVE said that I would speak to you about trial 
| procedure as it was, as it is, and as it shall be. 

If we look backward I think we must realize 
that what Virgil said is true of us, that “times have 
changed, and we have changed with them.” When 
you look back into the previous century you see a 
time, so far as procedure is concerned, of formalism, 
formalism in pleading, formalism in forensic ora- 
tory, formalism in court manners. You see a leis- 
ureliness about the disposition of issues in court 
that has all but gone today, and when you look back 
into the early part of the preceding century I think 
you realize that we have traveled far and traveled 
pretty fast; that we have come a good way toward 
certainty and accuracy, that certainty and accuracy 
which is the desideratum in the trial of issues of 
fact and in the settlement of controversies between 
men. 

When you contrast the procedure then and now 
you realize that all the formal pleading that our 
crandfathers knew is dead, swept into the rubbish 
heap; that a man does not have to decide now 

hen he initiates a suit whether his action is trover, 
or trespass, or replevin, or whether it is covenant, 
or assumpsit. 

Indeed, we do not have to decide finally any 
longer whether it is at law or in equity, for if we 
make the mistake of getting into the one forum 
rather than the other we are turned over to the 
me where we belong and proceed as if nothing 
iad happened. The whole art of special pleading, 
hat trap for the unwary, is gone, and a common 
sense, concise and easy method of pleading brings 
the issues to the judges. 

When you get into the courtroom no doubt 
you will have a scene that our grandfathers would 
not have recognized. Do you realize, gentlemen, 
that they could not call their own clients to testify 

those clients’ own cases? So suspicious of per- 
jury was the old law that a party was not a compe- 
tent witness. It is hard to believe it today in mod- 
ern practice in America. 

The technicalities have gone one after another 
intil one of our grandfathers who practiced law 
would have difficulty to recognize what was going 
mn in a court today in the matter of the mere pro- 
uction of proofs, so much simpler, so much less 
uestion is there about the whole performance. 

When we look back upon the manner of the 
conduct of trials and arguments in court seventy- 
five years ago, we realize how the scene has 
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*Address delivered at the Fifty-Second Annual Meeting of the 
w York State Bar Association, January 18 and 19, 1929. 


J. Roberts 
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changed. We, who are present here tonight, gen- 
tlemen, were born too late to see cases tried in the 
grand manner and indeed we have lost something 
of the picturesqueness in losing that grand manner, 
and it is all being wiped out of court procedure; 
but how much we have made for efficiency. 

I quote you from a very famous book on trial 
advocacy, written not much over forty years ago, 
and I quote you this from its pages: 

“Erskine, Choate, Prentice and Spencer richly adorned 
their forensic speeches and yet no one can doubt their real 
power. A speech barren of adornment seldom moves a jury, 
for men are moved by the beautiful and the sublime. Poetry 
finds its way to the mimds of men and lingers there because of 
its beauty, not because of its argument or utility.” 

Think of it, gentlemen, a precedent for the 
young lawyer as to how he should argue to his jury. 
It sits strangely on our ears today to be told that 
ornamental oratory and poetry should reach the 
minds of a jury. How far would any of us get be- 
fore a metropolitan jury today with the flowers of 
oratory and the beauties of poesy? A glance at the 
reported jury arguments and at the law arguments 
of the men prior to 1850 will at once convince us 
that the leaders, men like Pinckney of Maryland, 
Rufus Choate of Massachusetts, David Paul Brown 
of Pennsylvania, in the Supreme Court of the 
United States, used poetry, wove every figure of 
speech in their arguments and sought to convince 
by weaving a woof of beautiful English, rather 
than driving, as the modern advocate does, at his 
point. 

It is said that Pinckney even led the great 
Chief Justice into the realms of rhetoric, and that 
whether Marshall was with Pinckney or against 
him in a matter argued before the High Court, 
Marshall would inevitably fall into the terms of 
rhetoric when he came to write his opinion. 

Choate and David Paul Brown, I find by look- 
ing at their jury arguments and at their court argu- 
ments, were very apt to lapse into poetry. Do you 
realize, gentlemen, that Judge Jeremiah Black in 
arguing to the Court in the case of ex parte Milligan 
before the Supreme Court quoted poetry no less 
than half a dozen times to that Court? It seems 
strange that in a case in which the issues were so 
tremendous and were so bitter that a man should 
have gone to the anthology for poetical quotations 
to convince a court. 

Daniel Webster wound up his famous argu- 
ment in the Dartmouth College case with a long 
paragraph of Latin, which I suspect was cribbed 
from Cicero, although I have not been able to find 
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the quotation. Think of us today hoping to con- 
vince that or any other appellate court by a long 
quotation from the classics in the original tongue. 
We would be asked to get on with our point. 

Those days were leisurely days. Cases were 
not tried as we try them now. I quote again from 
a classical author, who wrote about 1856 on “Advo- 
cacy.” Said he, referring to those earlier in time 
than himself: 


“They were orators as well as lawyers. They did not, 
it is true, try a case hastily as we do now, but they tried it 
better for themselves, their clients and the law. They never 
introduced any case to Court or jury without a clear and 
formal opening, not that this was always indispensable, but 
that it became the gravity and dignity of the Court of Justice. 
There were many ceremonies not necessary that were highly 
becoming. No man then would ever think to present even a 
case upon a promissory note as the fashion is now, thus, ‘T his, 
gentlemen of the jury, is an action upon a note tor $5,000, 
brought by payee against maker. There is the note and I 
will call the witness.’ The witnesses are called, the note thrust 
into the jury box.. The Court hardly knows what is going on, 
and in this jumble of commingled opening and evidence the 
verdict is pronounced. We have sometimes almost been at a 
loss to know, from the bustle, the confusion, the hurry of the 
occasion, whether it was a riot or a trial that was going on. 


It was a leisurely day. 

The great Girard will case that came up from 
my own State was argued before the Supreme Court 
of the United States for ten days. Mr. Webster 
spoke three days. Mr. Binney spoke three days. 


Mr. Pinckney spoke three days in the case of Mc- 
Cullagh and Maryland. And such length of argu- 
ment was not limited alone to the appellate courts. 
You are probably all familiar with the fact that in 


the trial of Aaron Burr the question of whether a 
subpoena should go to the Chief Executive was 
argued for several days before Chief Justice Mar- 
shall. 

There was time then. Things were not pressed. 
The machinery of justice could move more slowly, 
and when we look in comparison at that day with 
our own procedure we have a right to say that we 
have gone far and that the courts before whom we 
try are more apt instruments for the administra- 
tion of speedy and accurate justice than in those 
days. 

Contrast shows progress. But, gentlemen, 
what of the future? Are we satisfied with the trial 
procedure as it is today in our courts? This is more 
or less a family talk. I feel at liberty to say here, 
things that if the Philistines said of us outside we 
should all resent, and I feel that I am justified in 
saying to you as brethren that we stand, I think, 
under a just indictment now, we lawyers, that we 
are conservatives, deep dyed conservatives. I think 
it is a fair indictment; that we have not led in re- 
forms as we should. You know it is a fact that 
that wonderful procedural reform in Great Britain 
of some seventy-five years ago, the reform of the 
whole procedure of the High Court, was brought 
about by laymen, forced by laymen upon the Bench 
and the Bar of that day. Albeit, it is now the jewel 
which the Bar and Bench hold up to us Americans 
and ask us to admire, it was not their work. It 
was the pressure and the work of the laity of Great 
Britain that brought that thing to pass. Shall we 
let the laity here find our faults in procedure and 
press upon us the correction, or shall we try the 


experiments that seem approved to bring our pro- 
cedure to a higher point of efficiency? 

I want to suggest a number of things that I think 
we, as lawyers, are bound to consider in the matter of 
procedural reform. I think that it is in our consciences 
to take them up seriously and to give certain expeti- 
ments a chance in procedural lines. 

I bring you nothing new, gentlemen. I merely 
call your attention to matters that have been discussed, 
have been well discussed and been widely discussed. 
The thing I do call your attention to particularly is, 
that despite all that discussion the Bar has been sin- 
gularly slow to bring its force and its power toward 
the consummation of them. And the first thing to 
which | want to refer is this very thing that constituted 
the great reform in Great Britain, to wit, the rule- 
making power. 

I put it to you that there is in America far too 
much legislation with regard to procedure. The legis- 
lature neither has the competency nor has its machinery 
the flexibility to adopt remedies where needed in pro- 
cedural matters. And we have been far too prone in 
this country constantly to get an act of legislature to 
tinker up this, that or the other thing in our practice 
or procedure. That should be limited. 

I do not know whether the better plan is to have 
a judicial council, as some states have now, or whether 
the rule-making power, and a very broad rule-making 
power, should be lodged in the court of highest juris- 
diction in the state, or in some body drawn from the 
judges of the state; but this I do feel: That the time 
has come in this country for the lawyers to demand 
of the legislators that they turn over in the fullest 
measure to some body which has the knowledge and a 
body which has the flexibility to meet conditions as 
they arise the whole question of the rule-making power, 
and that instead of being regulated by statute, proced- 
ure in this country should be regulated by rule; 
changed from time to time and altered to meet condi- 
tions as they arise. 

And when I say a rule-making power I mean, 
perhaps, very much more than at first blush would ap- 
pear. I mean this: That the question of forms of 
action, the question of the initiation of an action, the 
question of pleadings, the question of proofs, the ques- 
tion of trial procedure, the question of appellate pro- 
cedure and the whole genus of procedural things, from 
the start to the end of a litigation, ought to be in the 
hands of those who know best about it and who, from 
time to time, can make rules to meet situations as they 
arise in the actual practice of law. 

Now, if some pioneer or some body of pioneers 
at the Bar can persuade some legislature in this coun- 
try to put in the hands of the highest court of the state, 
or of a judicial council, made up of the judges and 
certain lawyers of the state, the power to regulate by 
rule, as is done by Great Britain, the whole question of 
procedure, we will have gone a tremendous way to fit 
our procedure to our needs better than it fits at this 
writing. 

I suppose the thing that is discussed more than any 
other at this day in lawyers’ meetings, and, indeed, in 
many public bodies, is criminal procedure. I suppose 
our minds are focused on deficiencies in criminal pro- 
cedure because they touch the body of the people more 
closely than mere matters of civil procedure. 

A number of suggestions are made with regard to 
criminal procedure which I want to lay before you. 
First, it has been suggested and is constantly pressed 
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that we abolish the Grand Jury. Well, gentlemen, why 
not? Why stand conservatively as we are so wont to 
stand and say why? I say why not? As you know, 
a vast number of offenses are now initiated by in- 
formation by a prosecuting officer. 

In many states only the more serious crimes are 
prosecuted by an indictment found by a Grand Jury. 
It has always, I think, been an unfortunate thing for 
defendants that a Grand Jury is called in the first in- 
stance. The mere fact that the Grand Jury finds an 
indictment, the mere fact that it is read to the petty 
jury that the Grand Jury presents a certain person for 
a certain crime, lends some credence to the charge and 
makes, I believe, the necessity of stressing presump- 
tion of innocence until proof of guilt beyond a reason- 
able doubt has been produced at the actual trial before 
the petty jury. Why should.not the elected or appoint- 
ed official of government, the District Attorney, the 
prosecuting officer, present an information? It should 
have no more sanctity than the fact that he, on his 
official oath, thinks somebody should be brought to a 
trial before a petty jury. 

What is the abuse that is to be expected from such 
a procedure? A substitution for a function that works, 
I think, a good deal of hardship, a good deal of injus- 
tice, a great deal of expense and gets nobody anywhere 
in particular. Witnesses in criminal cases are brought 
twice, once to the Grand Jury and once to the petty 
ury. There is an enormous expense connected with 
he whole machinery of Grand Juries, and I think it 
; been found that where the Grand Jury is done 
away with, no injustice, no harm has been done; pro- 
cedure has been speeded up and justice has been at- 
tained as well without as with a Grand Jury. 

Now, with regard to the petty jury in criminal 
cases; there has been a great deal of discussion as to 
whether we should stick to the time-worn tradition of 
a unanimous verdict of twelve jurors. I have thought 
of that proposition a great many times, and, gentle- 
men, whenever I have thought of it I have found my- 
self combatting that innate conservatism we lawyers 
have, which always make us feel it has always been so: 
why shouldn’t it be so? But those jurisdictions in 
\merica, which have trial by verdict of less than 
twelve, have found it to work satisfactorily. I hear of 
no miscarriages of justice; I hear no serious criticisms 
of the cases. 

One of the worst troubles we have had in Amer- 
ica is hung juries in criminal cases. They have been a 
good deal of detriment to proper enforcement of crim- 
inal law and a proper respect for the machinery of the 
law. We lawyers would never think of insisting upon 

unanimous court upon difficult questions of law. 
Some of the most difficult questions that have ever been 
put to high courts in this country have been decided 
by a bare majority. They are the law. People are 
satisfied with the result. We have been for majority 
rule in many aspects outside the mere legal line. Why 
not? What is wrong with trying the proposition of 
a verdict of nine jurors? Some of the timid say, “not 

capital cases, not in higher crimes and misdemean- 
ors.” But recollect, gentlemen, that the requirement of 

elve jurors, of a vote unanimous by the petty jury 

iS a requirement made necessary at a time when the 

eld was wholly reversed as between government and 
a defendant in a criminal cause. Then that defendant 
tought for his life. He was incompetent as a witness. 
The whole power of the crown was against him and 
much injustice was done, and many a rule of evidence 
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and many a rule of procedure was made to save the 
neck of a man who had committed a crime, then capi- 
tal, which today would amount to a very small sen- 
tence in prison. . 

Now, we have got to keep those things in mind 
when we are discussing possible changes in procedure 
and changes in procedure which affect substantial rights 
of parties. We have got to choose, as a recent’ writer 
has said, between protection of the individual and the 
protection of society, which stand over against each 
other. I ask you, gentlemen, what harm can be done 
in trying the experiment of, say, nine out of twelve 
jurors—the verdict of nine out of twelve in a criminal 
case? 

Another thing that needs looking into is the ques- 
tion of the trial of misdemeanors—comparatively light 
misdemeanors as distinguished from the more serious 
and heinous crimes. Should they not be tried by a 
small jury? Should they not be tried clearly without 
indictment and before a jury of six persons in an in- 
ferior court? And wouldn’t justice be much better ad- 
ministered if our superior trial courts were not crowded 
with petty misdemeanors which must be, under the 
law, tried before twelve jurors in such a superior 
trial court? 

Another question that has been mooted and de- 
cided somewhat diversely in the different jurisdictions 
is the question of the right of the defendant in a crim- 
inal case to waive his jury. I believe that in my state 
that right will be established by an act which will be 
passed within the month. Our Court held last year 
that it could not be waived because the statutes were 
such as not to give the right to waive, and that there 
was no constitutional difficulty in Pennsylvania on that 
score. In a number of states the question is alive and 
active and under discussion today. 

Why shouldn’t a defendant in a criminal case, if 
he wishes to do so, waive his right to a jury trial and 
put himself on his trial before the judge without a 
jury? Iam sure that such a procedure will tend very 
much to the celerity of criminal justice, and I am 
equally sure that no real right or interest of a defend- 
ant will ever be harmed by his doing so. ¢ Defendants 
will learn very soon when that practice becomes com- 
mon that a judge will decide with as much care and as 
much nicety the question of the prisoner’s guilt as will 
a jury and often with far more intelligence, and in- my 
judgment it will soon be established that a man may 
safely waive his jury and go on trial before the judge, 
where much of the formality of a jury trial can be 
short-circuited and much quicker and more satisfac- 
tory results be obtained. 

Is there any reason why, if the law of the state 
does not justify that procedure today, the law should 
not be changed to permit it? Is there any fear of such 
an experiment? In other words, is there anything but 
conservatism and inertia that stands in the way of our 
giving a criminal defendant that opportunity ? 

Now I come to certain other things in modern 
American criminal practice which, I think, cause a 
good deal of disturbance to anybody who sees them 
operate and who thinks about them, and I will refer 
to them more or less in a group. 

The prohibition against comment on a defendant’s 
failure to testify, the presumption of innocence with 
respect to a defendant in a criminal case, the doctrine 
of reasonable doubt and the practice of submitting 
points or prayers which the judge is obligated to an- 
swer on behalf of the defendant. Bearing in mind 
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that we are not medieval, bearing in mind what I have 
said a few moments ago, that the scales now, as justice 
is administered in criminal courts, incline very much 
to a defendant from the moment he comes into court ; 
bearing in mind the American jury’s attitude, which 
is one of consideration, sometimes almost of mawkish 
sympathy with the defendant, and bearing in mind 
that jurors are searching their consciences for excuses 
for acquittal—see what the situation is in an American 
criminal court. 

The day when a defendant was an incompetent 
witness, when the defendant dared not open his mouth 
before the triers of his guilt, is gone. There was some 
fairness in forbidding the District Attorney to com- 
ment on his silence. The rule grew out of the fact 
that he was not permitted to talk and therefore no 
comment could be made on the fact that he did not talk. 
But why, when you get inside the walls of a court- 
room, should you become something different from 
what you are as a human being? You and I, when we 
judge the truth or falsity of a charge, look first to the 
question, what does the man charged say about it? 
Indeed, when we come into a courtroom, if a police 
officer has charged the accused with a crime and has 
shown him the instruments of the crime and he has sat 
silent, that fact can be proved as part of the prosecu- 
tion’s case to show that he maintains silence when a 
normal man would speak if he were innocent. 

3ut when he comes within the courtroom and 
albeit, he has the privilege to take the witness stand and 
clear himself, if he can, of the accusation, the law 
throws around him a cloak and makes it impossible for 
a human being, the District Attorney, to call to twelve 
other human beings’ attention the fact that another 
human being, the defendant, acted abnormally, if he 
is innocent, by electing to sit with his mouth sealed. 
Why not remove that? 

You know as I know that in a civil case one of the 
most effective things that counsel can do is to call the 
jury’s attention to the fact that one of the parties has 
not dared to take the witness stand and on his oath 
support his contention before that jury. Why in crim- 
inal cases should the rule be varied from that of com- 
mon sense and common experience? 

The presumption of innocence is always made 
very prominent in an American court and the defend- 
ant’s counsel always sees that it is made very promi- 
nent by prayers for instruction. The presumption of 
innocence where you have a Grand Jury indictment 
and, indeed, where a defendant was not competent to 
speak in his own behalf had a very different office 
from what it has today. 

The doctrine of reasonable doubt is often made 
the cloak of very unreasonable conjectures by juries 
in criminal cases. Now, that brings me to the question 
of prayers; and the reason why so many jurors who 
are conscientious find excuse for acquittal in crim- 
inal cases is this: That in many jurisdictions the trial 
judge is bound to answer prayers for instructions or 
points for charge which phrase reasonable doubt in 
fifteen or twenty different ways, which phrase pre- 
sumption of innocence in eight or ten different ways, 
and after the general charge, or before, these prayers 
are read and affirmed by the court over and over again 
until the jury gets the idea that this reasonable doubt 
and this presumption of innocence is some sort of 
abracadabra. They do not understand what their duty 
is in that aspect, but so much stress has been laid on it 


that there must be something in it, and this defendant 
must be entitled to some sort of a privilege and deliy- 
erance that they would never for one moment, as they 
sat in their own homes and discussed the proposition, 
consider amounted to a reasonable doubt or raised any 
such in their minds. 

I think the cure for that may be to limit and, 
again, a rule-making power can do it much better than 
a statute, to limit the number of prayers and the num- 
ber of charges on things of that sort to which any 
defendant in a criminal case is entitled. Indeed, | 
would go so far as to say that if those matters had 
been adequately covered in a charge by a trial judge, 
that the defendant ought not to have the right to have 
them repeated again with the greatest emphasis and 
at the most critical time in the trial, just before the 
jury takes the case. 

Now, with regard to appellate practice in criminal 
proceedings. Have we not been subject to fair criti- 
cism in that matter? In many, many jurisdictions a 
man is convicted and you will hear the laity say, “Huh, 
he is convicted. Huh, you will hear of that a year or 
two hence when the appellate court gets through with 
that. And what happened to him in the meantime? 
Huh, he is out on bail. He has gotten a supersedeas 
from the appellate court.” Are we not a bit too ten- 
der with men against whom there is at least the pre- 
sumption that a jury has found a verdict and the trial 
court has let a judgment stand in a criminal case? 
Ought not appellate courts be extremely careful allow- 
ing bail and a supersedeas in a criminal case, and is 
there not, gentlemen, some way to at least approximate 
the speed of the Court of Criminal Appeal in re 
Britain where, within a few weeks after a trial, 
utter fairness, and with every consideration for the 
prisoner, his case, if he desires it, is reviewed? Is 
there not some way that we can speed our procedure in 
criminal cases so that the right of our defendant to 
have an appellate court review his cast must be exer- 
cised with great promptness, and where the presump- 
tion is against him, as it is where the verdict and the 
judgment stand against him? He stays where the con- 
victed stay until his case is re-examined. 

And should there not be in the appellate court in 
this country, by legislation or by rule, the same power 
that the Court of Criminal Appeal has in Great Bri- 
tain, to review the sentence? A criminal who takes 
an appeal there, a man convicted who takes an appeal 
in a criminal case, puts his whole case again before 
the Court of Appeal, and if the sentence was too large 
it is cut, and if the sentence was too small, in the opin- 
ion of the appellate judges, it is increased. He takes 
that chance if he takes his appeal to a Court of Crim- 
inal Appeal. 

But, more than that, he has the right in liberality 
to bring more matter before that court than was before 
the trial court. He has the right to bring new matters 
on that appeal. That right can easily be regulated by 
rule or by statute so that it will not amount to an 
abuse, so that if there is error, final disposition of the 
appeal can be made by one appeal and not by succes- 
sive appeals on technical points which can not be cured 
by the production of new matter. 

We have gone far, gentlemen, to liberalize the 
rules as to what is substantial error in criminal cases. 
All I can say is that it seems to me that tendency ought 
to be carried farther and farther, and that courts “of 
appeal should be most loath to send back for retrial 
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what appear to be just convictions because of what is 
claimed to be, but what is in fact not, substantial error, 
when upon the whole record it appears that the de- 
fendant has had a fair trial. 

With regard to civil procedure a number of things 
are suggested which are difficult to work out in this 
country. They work well in Great Britain, and it 
seems to me that the ingenuity of the Bar and the 
Bench in this country ought to be able to reach them 
in some way. The first of them is the elimination of 
issues and the elimination of proofs in advance of trial. 

One of the greatest ways that trials can be speeded 
in this country would be just that. (In Great Britain a 
system of masters exists, which masters settle the is- 
sues that are to be tried, and which masters on rules 
settle what documents are to be admitted at the trial. 
Every one of us has had experience in our own courts 
of hours wasted in trial in proving papers formally, 
as to which there is, in honesty and fairness, no dis- 

ite. Their authenticity is admitted. Sometimes, when 
yne meets competent counsel, that matter can be reached 
ithout any rule or any procedure. 

In one of these oil cases that has been referred to 
tonight, one of the civil cases tried in equity, I had an 

ponent who knew the documents in the case as I 

ew them. We made an agreement that no docu- 
nent need be proved. The oil lease on which the suit 

is brought, to cancel which the suit was brought, was 
oduced in evidence by tearing it out of the reports 
of Senator Walsh’s committee, a printed copy, and 
handing it to the court stenographer. Not a letter, and 
there were hundreds of them, almost I might say thou- 
sands, and not a document was proved in that whole 
trial; counsel on one side or the other saying, “I have 
the letter of April 29th,” and the other man saying, “I 
know the letter,” or “Let me look at it,” and in it went. 
We did not have the letter in a single case. We had 
typewritten copies and printed copies and all sorts of 
copies, and not one of those papers had been brought 
to California from Washington to the trial. That pro- 
cedure saved, in my judgment, ten days of trial. 

In Great Britain they do it by masters. Surely it 
is a disgrace that in our courts today, in mine and 
yours, counsel are calling witnesses to the witness stand, 
having them sworn, showing them their signatures and 
asking them to identify the documents and papers, 
about the authenticity of which neither side has the 
slightest doubt or can have the slightest doubt. There 
certainly ought to be some way by which we can in this 
country settle issues and settle evidence in advance of 
trial. I know of no serious effort that has been made 
to do it as yet. Several judicial councils in this coun- 

have the matter under study now and expect to 
report to their Bars or to their Benches something along 
the line of the British system. 

In a civil jury case it seems to me that there is 
moore to be said for less than a unanimous verdict than 
there is in criminal cases, and whatever may be the 
qualms of any lawyer about the unanimous verdict in 
a criminal case, it does seem to me in plain, common 
sense that in civil cases we should not have the hung 
jury or delayed justice by reason of one or more can- 

kerous or ignorant jurors out of the twelve, and I 
do suggest that in all the jurisdictions of the states 
here ought to be some change of the requirement of 
a unanimous verdict in civil cases. 

[ am not familiar with your practice here on the 

iestion of points for charge or prayers for instruc- 


tion in civil cases. We call them in Pennsylvania points 
for charge. I notice in some jurisdictions they call 
them prayers for instructions. 

Gentlemen, they are traps for judges. A require- 
ment that a judge must answer prayers for instructions 
or points for charge has been the basis of many an 
unjust reversal in an appellate court, and I am glad to 
say that we are at last coming out of the medizval 
woods in Pennsylvania and at last coming a bit into 
the light, because we have now established the prac- 
tice that if a judge in a civil case covers the point ade- 
quately in his general charge to the jury he is not bound 
to answer a prayer for instructions which merely cov- 
ers the same matter over again. I don’t know how 
enlightened or advanced you are in New York State, 
but I know that there are still dozens of states where 
points for charge are traps for trial judges, and where 
they bring about reversals which, on the whole, ought 
not to be brought about, and that there ought to be 
some relief from a judge being required to read ab- 
stract points of law to a jury. 

After all, this procedure ought to have some sem- 
blance of common sense, and what litigants have a 
right to ask, and what we lawyers have a right to ask 
on behalf of our clients is this, and it is this and no 
more, that in a plain, matter of fact, easily understand- 
able way, a judge should leave the issues of fact to 
the jury. 

Gentlemen, it is a mockery for a judge to read a 
legal essay to a jury. Too often it is done. It gives 
the jury the idea that there is something wholly recon- 
dite and difficult to understand about a very plain and 
simple proposition that should be put to them. And 
that brings me to another reform that seems to me to 
have come slowly in this country. Again I speak with- 
out knowledge of your practice here, but I do know 
about the practice in my own state. 

I know of no better way to bring jurors to a real- 
ization of their real duty as to the finding of the facts, 
and to bring the questions out into the bald light of 
reason and strip them of all prejudice, than to submit 
questions to a jury. I know of no better way to get 
justice out of juries than to take special verdicts from 
the juries. The practice in my own state is such that 
I would not dare ask a trial judge to do that thing, 
because I would get myself tangled up in some pro- 
cedural and technical rules that would probably get 
me a reversal of the judgment entered on the special 
verdict. That should not be so. 

Have any of you gentlemen ever tried a libel case? 
Preserve me from that. I would not take them. The 
law of libel in Pennsylvania can not be understood by 
God or man. And a judge sits up in Pennsylvania 
and takes down 99 Pennsylvania, 112 Pennsylvania 
and 116 Pennsylvania and reads selected essays by the 
Supreme Court from those volumes to a common jury 
and asks them to find a general verdict for plaintiff or 
for defendant in that libel suit. 

How simple it would be for the judge to say, 
“Was this published? Was it done with malice? And 
if so, what are the damages?”’ Or, “Was there proba- 
ble cause?”—and so on. And define those words in a 
few terse sentences and ask the jury to answer those 
questions and enter his judgment on the answers and 
questions. And how much more properly could such 
a case be re-examined than after a general verdict. 

What makes the law of libel worse in Pennsyl- 
vania is that after that rigamarole in the trial court 
there is a general verdict, and then when it gets to the 
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Supreme Court they say, “Tch, tch, that is an injustice. 
Now we will make a new kink in the rule that will let 
that fellow out from paying any damage.” 

Now, with respect to trials generally. You gentle- 
men are familiar with the fact that there has been in 
Congress, session after session, a statute which has 
gotten pretty far in one or two of the sessions, to 
deprive Federal Judges of any right or power to out- 
line the evidence or comment on the facts to a jury. 
You gentlemen are familiar with the fact that in a 
number of states that is now the law. Indeed, there 
are some states, as I understand it, where a judge is 
permitted to charge only before counsel address the 
jury, and to charge only on points of law, and there- 
fore the learned gentleman, after having acted more 
or less as a referee during the rounds of the battle, 
sits up and reads a legal essay, and then must subside 
into silence while counsel roam over the field and do 
pretty much as they like. 

That is not our idea of a trial, as lawyers, cer- 
tainly. If you are going to have judges, have confi- 
dence in their ability and their integrity. If the judge 
is worth the powder to blow him up and has been sit- 
ting in a court, he has known something of how mat- 
ters ought to goto a jury. He has learned something 
of how things get twisted to a jury. And in the inter- 
ests of right and justice he has a right to set out the 
facts as he sees them, the conflicting claims, and to 
comment on the evidence. 

Of course, he can do it unjustly; of course, if he 
is clever, he can bring about an unjust result by those 
comments. Certainly he can. But because some man 
will do an injustice, because some man does not recog- 
nize his obligations, shall you take away from all the 
upright judges—thank God they are legion—the right 
to guide a jury’s mind toward a just result, particularly 
in a complicated case where the evidence has gone over 
a pretty big field? It seems to me to ask the question 
is to answer it. 

And it seems to me it ought to be made letter- 
clear by the laws of our states that a judge presides 
over and guides a trial, and that the lawyers are merely 
ministers to assist him to guide that trial right, and 
that anything that takes away the power of that judge 
to give his help and guidance to the reaching of the 
correct result is simply crucifying the administration 
of justice and making a mockery of it. 

Now, gentlemen, I have spoken I think, of all the 
things that I have in mind in the matter of reform by 
rule or reform by statute. I do want to say a word or 
two about some other things that I think are highly 
important to perfect trial procedure in this country. I 
believe, in the first place, and following just what I 
have said about judges, that judges in this country 
ought to be, all of them, appointed, and all of them 
appointed for life or good behavior. 

The dignity of the office is such, its responsibilities 
are such, that no man ought to be asked to sit on the 
bench in this country who has any thought that aught 
will affect his position on the bench and his tenure ex- 
cept his own fidelity to the obligation of his office. 
There are not many states in which the judiciary is 
appointed in that aspect. Of course, in the Federal 
Courts it is so and it has brought us a quality of judges, 
I am satisfied, we could have gotten in no other way in 
our Federal Courts. 

Now, having that sort of a body of judges, an 
appointed body of judges, with tenure for life or good 


behavior, I think we have got more and more for the 
efficiency of our system to do just what I referred to 
a moment ago, to recognize the function of the judge 
in all respects as that of an arbiter to see that justice 
is done in his court; and we ministers of justice have, 
I think, got by our respect for the courts, by our up- 
holding of their hands, by our attempt to do our little 
part, to make the judge and his position that thing. | 
think we can all carry forward, the better procedure in 
our courts by that sort of attitude and spirit. I do not 
know that we will ever get to the point that they have 
reached in Great Britain where the old fellow in the 
wig says, “I think I would not pursue that matter any 
further, Sir John.” Sir John says, “Your Lordship is 
very good,” and drops it. I do not know whether | 
could get a vote that that would be a good thing in 
this wide-awake litigious Bar in America. I do not 
know if this could occur in this country which I know 
as a fact to have occurred within eighteen months past 
in the High Court in Great Britain where his Lordship 
said to Counsel, “I would not pursue that any further.” 
“Ah, but,” he said, “your Lordship, it is my right.” 
“Oh,” he said, “it is your right, sir, but I consider it a 
very blackguardly thing to do.” 

“Gentiemen, | am told that in Great Britain ob- 
jections to evidence by opposing counsel are pretty 
nearly unknown and that when counsel, who are exam- 
ining, go a little beyond the field, just such a thing as 
I mentioned happens, and the Court says, “I think I 
would not pursue that any further,” and counsel 
drops it. 

That attitude toward the judge and that attitude 
toward the whole administration of justice is not an 
easy thing to get in a new country like ours, where 
men are full of fight and are full of vigor, where the 
Bar is drawn from all classes of the community, and 
not from a selected class as in Great Britain; but I 
think I see, gentlemen, the trend going this way, that 
those of us who are trying in courts are more and more 
recognizing the integrity, the honor and the position of 
the trial judge by trying more and more to help him 
to an orderly, efficient, prompt disposition of the issues 
before him. 

I am not a pessimist. I am a great optimist about 
the country, about the Bar, about the administration of 
justice. But because I am I want to see you men in- 
terested as leaders in trying some reforms in trial pro- 
cedure and showing the laity that you are awake to 
some of its difficulties, to some of its deficiencies, and 
that you, as ministers of justice, are going to do your 
bit to try and remedy those things. 
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DEDICATION OF LANGDELL HALL AT HARVARD 





ee 


Langdell Hall, of the Harvard Law School, Which Was Dedicated in the Presence of a Large and Distinguished 
Gathering 





reer YN of Langdell Hall, the hand- 
some building which will house the Harvard 
Law School, is of special interest to the pro- 
fession for more than one reason, It is a magnifi- 
cent proof of an awakened public realization that 
the law school of today must have an equipment 
mmensurate with the larger task of research and 
istruction which it has undertaken. It is a me- 
orial to one of the great names in the history 
aw teaching on both sides of the water. It is 
» a tangible evidence of the confidence of the 
imni and the public in the Dean of the Law 
i001, during whose administration the success- 
| campaign for a larger and better equipped in- 
ution was begun and carried on. 
The building is a beautiful structure, classic in 
en, more than 480 feet in length. Its outstand- 
feature is the new reading room, the largest in 
world, extending the entire length of the build- 
In the center of this huge room there is lo- 
ated a delivery desk 24 feet square, with a capacity 
1,600 books within the desk. A book lift con- 
ts this desk with the book stacks in the base- 
its, so that, at a moment’s notice, the student 
secure the desired book. 


Of the sum raised by the campaign conducted 
during 1926-27, about $500,000 was set aside for 
the general endowment of the library. A further 
$100,000 was provided for bibliographical assist- 
ance and $200,000 for a publication fund. These 
funds have enabled enormous enlargement of the 
facilities for caring for the vast law library and for 
enabling students to study it. The new building 
provides for 20,000 shelf units, and has stack room 
for 500,000 books. In the midst of these book 
stacks there are located the 35 studies for gradu- 
ate students, and the 78 stack stalls for under- 
graduate work in the stacks. 

The unique feature of the new building is the 
new court room, on the top floor of the west wing, 
This court, modelled after the style of the old Eng- 
lish Courts at Westminster, with seats for counsel 
inside the bar on the sides and at right angles to 
the judges’ bench as well as before the bench, is 
probably one of the finest court rooms in the coun- 
try. Its acoustics are remarkable, for an acous- 
ticon ceiling enables the counsel, standing with 
back to the audience, to be heard in any part of 
the large room. 
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The dedication took place in the court-room 
on Sept, 25, in the presence of a distinguished gath- 
ering of American and foreign legal scholars, law- 
yers, and judges. The proceedings were conducted 
by the Harvard Law School Association, whose 
President is Mr. William Thomas of San Fran- 
cisco. Under-Secretary of State of the United 
States, the Hon. Joseph P. Cotton, and Dean Ros- 
coe Pound addressed the five hundred or more 
guests who were present. Following these ad- 
dresses, a portrait of Dean Pound, painted by Mr. 
Charles Hopkinson of Boston, was presented to the 
school by the Harvard Law School Association. 
The keys of the building were delivered by the 
architect, Mr. Charles A. Coolidge of Boston, to 
the President of the University. 

Honorary degrees were conferred on Prof. 
William Warwick Buckland, Regius Professor of 
Civil Law at Cambridge University since 1914, and 
one of the outstanding authorities on that subject; 
and on Professor Percy Henry Winfield, Rouse 
Ball Professor of English Law at Cambridge since 
1928. 

“The problems of the law of today make us 
feel acutely that law is but a part of a whole pro- 
cess of social control and must take its place in a 
unified and harmonious scheme,” declared Dean 
Roscoe Pound in his address. This idea of social 
control underlay his whole speech, and voiced the 
intentions of the School in its new emphasis on 
research. 

He went on to point out that “the battle 
grounds of jurisprudence are no longer exclusively 
analytical and historical. The last century fought 
over the nature of law, whether it is to be 
taken as given ready-made by a lawmaker, or as 
the declared culmination of experience taking form 
in custom. . Today, jurists are disputing over 
theories of valuing human desires or human claims, 
over the relation of law to administration, over the 
limits and presuppositions of effective legal action. 

“The insistence on morals as something which 
the jurists may not ignore, as something giving 
content to received ideals, governing interpretation 
and guiding application of legal rules; the quest 
for preventive justice; the functional attitude, with 
the resulting interest in how law works rather 
than in what law is, in administration, in the limits 
of effective legal action in practice, rather than in 
analytical theory ; above all, the concern with prob- 
lems of value and hence with the domain of ethics 
—all these things disturb those who would have 
a science of law laid out regularly and finally in 
squares and angles, with nothing admitted to its 
field which is not positively given or rigidly for- 
mulated... . 

“Observation of the phenomena of judicial de- 
cision and of lawmaking and judicial and adminis- 
trative application of legal precepts may be as ob- 
jectively scientific as observation of any other phe- 
nomena. But we cannot stop here. We must be- 
stir ourselves to make these methods more effect- 
ive for their purposes—more effective towards the 
raising of human powers to their highest possible 
unfolding. It is not merely that we must study the 


behavior of citizens, of magistrates, of lawmakers. 
with respect to the relations and courses of conduct 
which come within the domain of law. The rea- 
son for that study is that we seek to make the be. 
havior of the citizen more consonant with the idea] 
of the social order, and the behavior of judge and 
administrative official and legislator more efficaci- 
ous toward realizing that ideal. 


“Much that is urged to show that there is no 
science of law, and in criticism of juristic method, 
overlooks important differences between the tasks 
of the judge and of the jurist, and between the two 
tasks of ithe jurist, The task of the judge is pri- 
marily one of decision. His task of creation jis 
purely incidental. He requires a practical tech- 
nique of finding grounds of decision in the author- 
itatively given legal materials, a practical canon of 
values, a practical organon for supplying gaps and 
meeting maladjustments in the mass of authorita- 
tive precepts. . . . The jurist must master and or- 
ganize the legal materials and legal techniques as 
they are, and at the same time he must exert him- 
self how to make them better. 


“Divested of their traditional form, we have 
as part of the authoritative materials of judicial de- 
cision received premises for legal reasoning and 
received ideals, formulated by a succession of 
courts and text writers, which give reasonably 
fixed starting points and definite bases for choice 
among competing starting points, and, in case of 
received traditionally formulated ideals, even rea: 
sonably definite canons of valuing. These formu- 
lations of primary rules of social existence, some of 
which have proved themselves in the administra- 
tion of justice for centuries, are as valid as any- 
thing which physical or biological science has dis- 
covered. 

“Here, then, are objectively ascertainable data 
for a science of law, to be used with objectively 
ascertainable data derived from the other social sci- 
ences, which it is the special province of those 
sciences to ascertain and put in the order of reason. 
3ut the jurist has more to do than to order and 
systematize the given materials and received tech- 
nique. At all times the process of decision in- 
volves some choice of starting points, some choice 
between competing ideals of the social order and 
of the ends of law. In times of transition and con- 
sequent legal growth, this element of choice in- 
creases, and unconscious valuation becomes un- 
satisfactory. The difference between intuitive ref- 
erence to a received ideal, as result of long experi- 
ence of decision, and unconscious reference t 
personal, not received or partially received idea 
becomes acute, The jurist must make this dis- 
tinction clear, he must seek to give more definite- 
ness to the received ideals, he must formulate new 
ones which are on the way to be received, he must 
discover workable criteria of values to serve as the 
basis of judicial choice of starting points. . . 

“Every department of learning has had to 
break through successive casts of the learning 0! 
antiquity, of the formalism of the schoolmen, of 
17th Century rationalist speculations, and of 19th 
Century metaphysics. In jurisprudence we must 
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so cautiously in view of the 
exigencies of the economic 
rder and the general se- 
curity. With allowances for 
this check, I doubt whether 
we are deeper in Egypt than 
the scientific world at large. 
“There are deep stir- 
rings in every science. The 
lopmatic positivism of the 
last century has had some 
rude shocks. Physics seems 
nerging with metaphysics. 
\fathematics seems merging 
vith logic; and logic is by 
no means the mechanical 
nstrument which it was of 
ld. Economics has seen its 
foundations undermined by 
psychology. The man who 
sues the lines of eco- 
conduct dictated by 

his best interests is as ex- 
tinct as the man in a state 
{ nature postulated by the 
urists of the 18th Century. 
We now hold that social 
ind individual behavior are 
letermined, not by reason 
1 rational pursuit of hap- 


View from the Rear of the New Court Room of Langdell Hall. Th ) 
Modeled on the Courts of Westminster, Was the Scene of the Dedication Ceremonies 


The Court Room, 





piness, but by factors to be 
sousht in a background of 
perhaps psychological processes. Jurisprudence is not 
alone in its troubles. If the units with which the 
iurist has to do are wilful and variable, it now appears 
the physical sciences are by no means dealing with units 
is simple and invariable as was formerly supposed. 
It is true the difficulty of excluding the per- 
sonal equation of the scientist is more acute in juris- 
prudence, where desires and claims must be adjusted 
those who participate more or less in the very 
claims which are to be valued and secured or rejected 
r reconciled. This is part of the whole problem of 
social control, of the mastery over human behavior, 
which is no less part of civilization than the mastery 
wer external nature which is so conspicuous in the 
present age. ‘ 

“Science or no science, there is a great body 
of learning which has to do with the securing of 
iuman claims and ordering of human conduct and 
adjustment of human relations through the action 
of politically organized society. This body of 
knowledge is susceptible of ordering and system- 
atizing, and being ordered and systematized be- 

ies more effective for its ends. Moreover, its 
nds are great ends—no less than those of civiliza- 


irrational, subconscious, 


“Today, whatever law may be deemed, we are 
nfronted by tasks no less than those which lay 


before Story. Now, as then, on all sides there is 
appeal to law and yet distrust of law and lawyers 
and their works. At any rate, through the gener- 
osity of alumni and friends we have here the phy- 
il facilities with which to go forth to meet those 
May we prove equal to them as were those 

) have gone before us in this School.” 


Criminal Administration Called Too Democratic 


OO much democracy in the administration of 

the criminal law is one reason for the laxity of 
law enforcement in the United States, believes 
Professor Raymond Moley of Columbia University. 
Speaking before the Institute of Public Affairs at 
the University of Virginia recently, Professor 
Moley said: 

“Prosecuting attorneys have too much power, 
and judges have too little, and both are subject to a 
degree of political control from which judicial pro- 
cesses should be wholly free.” 

Judges, he said, should never be elected, and 
in the appointment of Federal judges, “there should 
be a complete break with the present system by 
which judges are appointed by the President at 
Senatorial suggestion.” Judges, according to Pro- 
fessor Moley, should not only have power to com- 
ment on the evidence, but should also have ade- 
quate sources of information that they might not 
need rely wholly on the police and prosecuting of- 
ficer. 

“The best instrumentality,” he said, “is a good 
probation department, which, properly adminis- 
tered, is the judge’s best means of getting informa- 
tion. 

“We are slowly adopting the whole body of 
procedure of the juvenile court, which has been a 
proving ground for the new method of treatment 
of offenders.” 


Binder for Journal 
The Journal is prepared to furnish a neat binder for 
preserving current numbers at $1.50. Please send check to 


Journal office with order. 





BENTHAM ON BLACKSTONE: A REVIEW 





Jeremy Bentham’s Comment on the Commentaries Now Published for the First Time—Written 
150 Years Ago—Caustic Wit and Frequent Gibes Mark Great Theorist’s Criti- 
cism of the Work of the Great Practical Lawyer 





By Hon. WILLIAM RENWICK RIDDELL 
Justice of Appeal, Ontario 


William Blackstone’s Commentaries on the Laws 

of England, by Jeremy Bentham. Now first 
printed from the Author’s Manuscript with Introduc- 
tion and Notes by Charles Warren Everett. New 
York: Oxford University Press, American Branch. 
1928. Pp. vii, 253. $5.00. 

The Oxford University Press has again laid all 
students of the history and philosophy of law, and 
especially of the common law, under deep obligations 
by the publication of this fine volume. 

When Sir William Blackstone, in 1765-1769, issued 
his epoch-making Commentaries on the Laws of Eng- 
land, his work received general acclamation. Any one 
could now understand what the law of England was, 
or, at least was said to be, stripped as its terminology 
was of mediaeval technicality and largely cleared as the 
conception of it was of mediaeval and scholastic sub- 
tlety. 

This acclaim was, however, not universal; nor 
could any such work expect universal approval—no 
writer of any originality or of any value need fear the 
woe threatened against him of whom all persons speak 
well. 

Most of the critics confined their attack to one 
small part of the voluminous Commentaries. The cele- 
brated Joseph Priestley, a Unitarian minister, assailed 
the writer in an ill-natured pamphlet, on his account 
of the legal position of the Church of England and the 
unreason—not far, if at all, removed from iniquity, 
and even crime—of those who dissented from her. 
The views of Blackstone and Priestley were those to 
be expected of the orthodox high church Tory and the 
liberal dissenting sympathizer with the claims of the 
American colonists, respectively. That Priestley was 
conscious of the bad taste of his pamphlet is manifest 
from his second, issued after Blackstone’s dignified 
reply. The commentator made but slight changes in 
his subsequent editions: and that he is intolerant and 
unduly harsh in his views of the morality of the atti- 
tude of the dissenter no one at the present time will 
deny, and few will question Priestley’s logic. 

Dr. Philip Furneaux made a similar attack on the 
Commentaries, and on similar grounds. 

These were critics who found fault only with that 
comparatively small part of the great work; and, in- 
deed, not so much questioning the accuracy of the 
statements of law as the spirit in which they were 
written and the reflections on an intelligent and esti- 
mable portion of the community. 

Another criticism was as to a neat point of pure 
law in a case that could, and did, seldom arise. Wil- 
liam Osgoode, afterwards the first Chief Justice of 
Upper Canada, 1792-1794, and later Chief Justice of 


A Comment on the Commentaries: A Criticism of 


Lower Canada, but at the time a practicing barrister 
in London, found fault with Blackstone’s view ina 
particular case of intestate descent. 

Subsequent decisions showed Priestley’s law to 
be right and Osgoode’s wrong. I have given an ac- 
count of these controversies in an article in a recent 
number of the Temple Law Quarterly. I am the 
happy possessor of one of the very few known copies 
of Osgoode’s pamphlet. 

These, however, were critics of certain compara- 
tively unimportant parts of Blackstone’s work. An- 
other critic was of an entirely different stamp and his 
attack was on the commentator’s whole theory. 

There has been for ages and there will continue 
for ages, if not forever—ad multos annos si non in 
aeternum—the irrepressible and indecisive conflict be- 
tween the practical lawyer, judge or otherwise, who 
is concerned with the working rule for the conduct of 
human affairs, and the scientific lawyer, professor, or 
otherwise, who perpetually strives to make law a sci- 
ence with logical consistency and precise terminology. 
Woe to the former if he attempts to give accurate def- 
nitions, or draw wholly logical conclusions. Our law 
is not mathematics, it is not exact science, and because 
proposition A is true, it by no means follows that prop- 
osition B is also true, although it seems logically to 
follow from A. 

From the earliest times in law the magistrate has 
been criticized and stimulated by the jurisconsult, the 
practical man by the scientist, and one of the ablest 
of scientists, a great and original thinker, intellectually 
honest and thoroughly equipped, was on hand to test 
the new exposition of the laws of England. He had 
attended the lectures at Oxford of Blackstone, leaving 
his law studies in London for that purpose, had been 
called to the bar in 1769, five years thereafter, and 
was practising as a barrister with chambers at Lin- 
coln’s Inn. He plainly had no inclination toward the 
actual practice of law; and it is recorded of him that 
the client who through the influence of his father, a 
business man, had come to him, he advised to settle 
and avoid a lawsuit which would profit the court and 
lawyers only. But he had a small income, he had dili- 
gently attended the courts at Westminster Hall and 
had read very widely and judiciously. A friend of his 
and brother barrister, John Lind, had written a book 
criticising Blackstone; a draft of this, submitted to 
Bentham, he found unsatisfactory and determined to 
write himself in the same sense. He was, indeed, as 
fully appears for the first time in this publication, in 
no slight degree influenced to that determination by a 
desire for the money necessary to support in propef 
style a young lady without fortune, with whom he 
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was deeply in love and whom he intended to marry, an 
intention ultimately not carried into effect. 

He worked faithfully at this task for a year and 
a half, but for some reason his attention was with- 
drawn from the project of publishing it; perhaps his 
separation from the object of his affections had some- 
thing to do with the abandonment, for he no longer 
“needed the money”; perhaps, as suggested by the able 
editor of this volume, he may have been led to the 
conviction that his real work lay with the law as it 
should be rather than with Blackstone’s description of 
the law as it was and had been. 

Whatever the cause, this interesting production 
was not given to the press. Something of the kind 
was known to have been written and was believed to 
be extant among Bentham’s very voluminous literary 
remains: and the present editor, who was working un- 
der a research scholarship of the Social Science Re- 
search Council of America, making an exhaustive 
search of “the huge mass of Bentham’s papers and 
letters in the library of University College, London,” 
found the desiderated manuscript and has edited it 
with great skill and care and with admirable taste in 
this splendid volume. If nothing more results from Mr. 
Everett’s scholarship, it has justified itself, ten times 
over. 

The introduction gives a clear account of how the 
original work came to be undertaken, followed by a 
judicious discussion of the different conceptions of law 
of Blackstone and Bentham. It is, of course, the old 
story of the historical and the analytical schools, of the 
praetor and the jurisconsult, of the judge and the pro- 
fessor, of Coke and Hobbes, of Maine and Austin, of 
the worshipper of the god of things as they are and 
the devotee of the god of things as they should be, of 
the practical man of affairs and the theorist, the for- 
mer exasperating the latter by his want of vision and 
logical consistency, the latter as irritating to the for- 
mer by his theories and grasping after the unrealiza- 
ble. Bentham himself in this work recognizes the dif- 
ferent outlook of “the plain, practical lawyer” and 
“the critical and enlightened Professor”—perhaps indi- 
cating by capitalization the immense superiority of the 
latter; moreover “practical lawyers should never give 
reasons: Ita scripta est is sufficient for them.” 

Blackstone has made the mistake of affecting sci- 
entific accuracy. When law becomes a science, as in 
the course of ages it possibly may, exact definition 
will become possible, but the time is not yet. 

Bentham was essentially scientific: I recall that in 
my student days, consule Planco, I reduced many of 
his theories to mathematical formulae to the great 
amusement, I regret I cannot say admiration, of the 
professor. These were, however, not in the field of 
law. 

He had no difficulty in making mincemeat of 
Slackstone’s definitions and many of his theories. 

He did not affect any admiration for the Commen- 
taries. He afterwards, in his Fragment on Govern- 

ient (Montague’s edition, p. 116) said of Blackstone 
that he “first of all institutional writers has taught 
lurisprudence to speak the language of the scholar 
and the gentleman,” as in this work he says of Bur- 

w’s Reports (p. 206, 6), but that did not cause him 
(> moderate his language concerning Blackstone in this 
‘omment. While ironically anxious “to do justice to 
ir Author’s various merits,” he does not spare rude 
bes. “Our author who not knowing very well what 
clse to give us, seemed resolved at least to give us a 


decent sermon, has sought everywhere to atone by the 
exuberance of his piety for the defects of his pene- 
tration. . . . Spending his time in paying compliments 
to the Deity.” There may be no few who will agree 
that a considerable part of the Commentaries is rather 
edificatory than informative and that it may, without 
much violence to language, be characterized as a ser- 
mon. Then “our author .. . is tantalizing us”; he 
claims “a right . . . in common with his fellow-deal- 
ers in fiction”; he is a “thoroughbred . . . theolo- 
gian”; one of his distinctions “being so shrewd and 
sounding so pretty, that being in Latin (it) has no 
occasion to have any meaning to it: accordingly, it has 
none”; “he owes us a definition: he pays us with dec- 
lamation”; he has a “loose and confused idea of a 
remedial part” of a law; finds “himself bewildered” ; 
“wrapped in clouds . . . and does not understand him- 
self”; “venting such crudities’”; “Precision .. . is 

. no great favorite of our author’s, and it happens 
whimsically enough that while in a sudden fit of gal- 
lantry he is throwing his arms about to catch her, he 
stumbles into ambiguity and contradiction” ; “ambigu- 
ity . . . which our author wanted vigilance to provide 
against”; “he saves himself from obscurity by stum- 
bling on contradiction” ; “our author scorns to stoop to 
the drudgery of speaking plain”; he has “perturbate 
phraseology”; it is to be hoped that he “never read 
. . . Locke’s Essay on Understanding . . . being so lit- 
tle the better for it” ; “Why would not our author write 
in rhime? The jingle of the words would then have 
been a warning bell to the young student to guard 
against deception”; he has “outranted, not to say out- 
blasphemed” Laud and the psalm-writing Jew; with 
him is “worthy to smell at the same nosegay.. . 
(only) the Italian Priest .. . who more than ordi- 
narily sharp-set after a benefice and resolved not to 
stand haggling . . . set pen to paper boldly and said 
at once “The Pope is God upon earth’”; he uses a 
“paradoxical and unmeaning epithet,” unwritten law ; 
he has laid down rules “much more of his own than 

. of common law”; in “legal gibberish” ; “a collec- 
tion of shallow and insipid aphorisms . . . productions 
of knavery or pedantic caprice”; he employs “the fas- 
cinations of tinsel rhetoric”; has “turbid apprehen- 
sion,” and is “dupe or accomplice of the chicanery of 
imperial sophists”; his classification of the statutes is 
no better than Bentham’s nurse’s was of pigs in her 
ditty, “A long-tailed pig, and a short-tailed pig, and a 
pig with a curling tail;’ and so on and so on; he is 
more than once guilty of a “Hysteron-Proteron” ; “the 
ideas annexed by our author to these terms are ex- 
quisitely confused”; he is ever “in the mind of reduc- 
ing judicial decisions which are something into noth- 
ing and of turning a nothing into something”; much 
learning seems to have made him mad; he indulges in 
“pompous declamation.” 

Bentham, while he says, “It is my custom to go 
in term time to Westminster Hall,” has but a low opin- 
ion of his profession. “Lawyers can no more speak 
at their ease without a fiction in their mouths than 
Demosthenes without his pebbles”; that the “Common 
Law depends upon custom . . . is a vulgar and popu- 
lar error among Lawyers, dear to their prejudices and 
by no means unfavorable to their passions” ; “to strain 
at a gnat and swallow a camel is a character not pecu- 
liar to the Jewish lawyers”; the lawyers have “the 
good old law mythology”; they were “taught to speak 
the language of the scholar and the gentleman” by Sir 
James Burrow; the maxim, Jd certum est quod cer- 
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tum reddi potest, “is one of the least exceptionable 
. . . of the scraps of Latin that are bandied about by 
lawyers under that name,” and its use “may serve to 
show how little they are calculated to give a clear and 
unsatisfactory solution of any legal question,” and so 
on and so on. 

Hypercriticism is not uncommon; who could rea- 
sonably find fault with the rule in interpreting deeds 
that if the words will bear two senses that most agree- 
able to law will be preferred? But Bentham objects 
that “the word most seems to intimate that a disposi- 
tion made by a man of his property (may be in) a 
middle state between acceptance and reprobation. I 
know of no such middle state.”” Had his objection been 
on grammatical grounds, that the superlative should 
not be used when only two objects are in contempla- 
tion, he might have had surer footing; but he, himself, 
has the “best” of two courses, the “least” of two diffi- 
culties, the “most” erroneous of two interpretations. 

He corrects Blackstone in saying that the custom 
not to put cattle in a common till the lord of the manor 
has first put in his, is bad, because “what our author 
has given here as a custom, is in fact not a custom, but 
a limitation annexed to the observance of a custom.” 

But extreme and even unseemly as is much of 
3entham’s language, and much as we English-speak- 
ing lawyers venerate Blackstone, we cannot rid our- 
selves of the haunting feeling that there is much truth, 
much sound sense, in practically all of the former’s 
criticisms. 

And then there are his wise sayings. “It is a 
pleasure were it only for the variety’s sake, to see a 
Statute that is no more than twice the length it need 
be. . . . The secret is long since lost”; he redraws, in 
46 words, two statutes containing 628. He is rightly 
indignant that while the millions of English must obey 
the law as laid down by judicial decision and ignoran- 
tia legis neminem excusat, yet “the judge in a narrow, 
ill-contrived room where a hundred perhaps can see, 
where fifty perhaps can hear, where twenty perhaps 
can bestow themselves at such ease as to profit from 
their hearing, announces these judicial acts viva voce: 
Of these twenty, if any one publish what is announced, 
he is to be punished: so saith the law. Thus it is that 
the acts of judges are made known to 8 millions of 
people”; and he praises Sir James Burrow, “that 
illustrious criminal whose history of the transactions 
of the King’s Bench does so much honour to himself 
and to those judges whom he has treated with con- 
tempt.” He insists that these decisions ought at least 
to be “printed and published by the authority of the 
judges.” 

He cannot be considered too severe in his animad- 
versions on judges, who under cover of interpreting 
a statute by consideration of the “equity” of it, in 
substance and in fact disregard the statute: he calls 
upon them to “reflect that partial amendment is bought 
at the expense of universal certainty ; that partial good 
thus purchased is universal evil; and that amendment 
from the judgment seat is confusion.” Judges have 
no more warrant than “in disobeying ... any laws 
they happen not to like.” 

Americans will be interested in the statement that 
if one definition of Blackstone’s is true, then “the Brit- 
ish-Americans, if British America be among the de- 
pendencies of Great Britain, have no such things 
among them as Laws”; 1783 was not yet. 

Those of Massachusetts will particularly read 
Bentham’s criticism of their ancestors, “the deluded 


people of Massachusetts,” whose sentiments professing 
“to mould their law in all things according to the law 
of Moses .. . tainted the air with the pestilence of 
murdering, perjury, and the land with innocent 
blood.” . . . “Moses is severe against witchcraft.” 
“Our author is a believer, too, in witchcraft . . . who 
could choose but be so, when Addison was so and 
Hale?” 

It comes as a shock to a modern to read: “If | 
take a fancy to steal a horse of my neighbor’s, it is 
probable I shall be hanged for it”; and there are not 
many passages in our legal literature more graphic or 
more impressive in terse statement than Bentham’s de- 
scription of the sanctions: “If a man’s fingers itch to 
commit murder, there are three sorts of motives (or 
of restrictives, if the term please better) proceeding 
from three different sources, that may contribute to 
prevent him: the fear of being damned for it. 
the fear of being hated for it, and the fear of being 
hanged for it”; these in another passage, he calls the 
religious, the moral, and the political sanction, respec- 
tively. 

With all its faults, no philosophical lawyer who 
looks upon his as a liberal and a learned profession and 
not as a mere means of livelihood, can afford to leave 
this book unread; and with all its many just criticisms 
the memory of the illustrious commentator will remain 
unstained and wholly unaffected. There are spots on 
the sun. We have the highest authority for the propo- 
sition that there is none perfect, no not one, and none 
of us will abate our pride in taking part in the present 
by American lawyers to their English brethren of a 
statue of the great Blackstone. 

The volume is printed on fine paper, in good type, 
and in the best style of even the Clarendon Press, 
which has no superiors and few rivals in its own field. 
The binding is first-class and the proof-reading almost 
unexceptionable. I have come across but one error— 
honeste in Justinian’s famous aphorism appears on 
p. 13 as honesti, although elsewhere more than once 
correctly spelled. 

If it will not be considered ungracious to ask for 
more when so much is given, I add that if the work 
were supplied with an index, it would be near perfec- 
tion: as it is, it is a credit alike to editor and to printer. 

WILLIAM RENWICK RIDDELL. 

Osgoode Hall, Toronto. 





First Institute of Comparative Law in U. S. 


Cambridge, Massachusetts, October 6, 1929. The first 
Institute of Comparative Law in the United States will be 
founded at Harvard this Fall to afford the students of law 
in the newly enlarged Harvard Law School a concrete 
basis of ideas from the law of other countries on which to 
build the legal reforms of the future. 

This carries out the idea expressed three years ago in 
the pamphlet entitled “The Harvard Law School: Its His- 
tory, Its Development, Its Needs.” There it was sai, 
“There are many signs that our law is on the eve of a 
period of creative activity analogous to the two classical 
creative eras in our legal history—the 17th century, which 
made the feudal land law of mediaeval England into a sys- 
tem which could go around the world in the 19th, and the 
time just after the Revolution when English institutions 
and English legal doctrines were made over to conform to 
an ideal of American society by a criterion of applicability 
to American conditions. 

“In each of these eras lawyers turned to comparative 
law to give concrete content to ideas of what the law 
should be. Tt is not an accident that comparative la\ 
after decades of quiescence, is taking on new life in this 
country. If we are to proceed wisely in creative juristic 
activity in the complex society of today, we must study 
scientifically the legal materials of the whole world.” 
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GOLF AND LAWYERS 





Some Fundamental Differences Between Chasing the Fox and the Golf Ball—Antiquity of the 
Game—Divers Advantages—Psychology of Golf—Careful Preparation, Practice and 
Assiduity Necessary for Success in Golf and Law—A Champion’s Aphorisms 





3y Hon. Sivas H. StRAwWN 
President American Bar Association, 1927-28; President U. S. Golf Association, 1911-12 


N THE very interesting article by Mr. Wilkin in 
the last number of the JouRNAL he points out the 
affinity between the Law and the chase, espe- 
ly in England, and to a lesser extent in Vir- 

rinia. None can deny the delights of the hunt and 
lure of the chase, both to the hounds and the 

huntsmen. I am sure every lawyer would like to 
chase foxes if he could do so, but the vast majority 
uur profession are unable financially, and some- 
imes physically, to ride to hounds. Therefore they 
must be content with chasing that refractory little 
te ball, which, though inanimate, often seems 
manifest all of the cunning and elusiveness of 
ie fox. Lawyers, like everyone else, are easily 
fected by hunt virus or the golf bug. 

Of course, there is a radical difference between 
ic habits of the fox and of the golf ball. The fox, 

en pursued, avails himself of the first opportuni- 

ty to get into his hole, while the golf ball often 
ems determined to keep out of the hole, and 
only be made to go into it by the persistent 

il accurate efforts of the player. 

There is another difference between hunting 
ind golf. Technically one is a sport, the other is 
1 game. Sport has been defined as “a recreation 
vhere man pits himself against nature and with 
his wits endeavors with his skill to anticipate and 

rcome the unknown. A game differs from a 
port in that the natural element involved is al- 

idy known, as in billiards, croquet, basebail, rac- 
iets, tennis, cricket and golf.” 

Golf is a game of very ancient origin. The 

utch and the Scotch both claim its invention. 

The evidence, in so far as the development and in- 

‘easing popularity of the game are concerned, is 

verwhelmingly in favor of the Scotch. It began 
take hold of our Scotch ancestors as early as the 

middle of the Fifteenth Century, and from that 
ime has grown in popularity not only in Scot- 
| ‘but throughout the whole world, so that today 
is a popular game in every civilized country. 
where you may, whether it be to Great Bri- 
ain or to any of the countries of Europe, or 
to Africa, South America, Australia or to the 
rient, and you will see the little red or white flags 
iarking a golf course. My friend, Charles Blair 

‘donald, who, I may say in passing, has done 

‘e for the promotion and maintenance of the 
ame in its ancient traditions than any other man, 
says in his recent book on “Scotland’s Gift to Golf” 
that the beginning of golf in America is largely 
apocryphal; that there is evidence that Scotchmen 
played golf in Charleston and Savannah during the 











Siras H. StRAwWN 


Former President of American Bar Association and U. S. Golf 
Association 





last decade of the Eighteenth Century, if not 
earlier. 

It was not until the late Eighties of the last 
century that the game began to attain its great 
popularity in Great Britain and in America, Since 
then the annual increase in the number of courses 
and of devotees has been amazing. Today there 
are about 1,500 courses in Great Britain and more 
than 5,000 in the United States. 

Millions of people are playing golf in this 
country. The cost of the construction and annual 
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upkeep of the thousands of golf courses, in addi- 
tion to the expense of clubs, balls, clothing and 
accessories, runs into stupendous figures. 

Is the game worth while? Ask any player, 
however much of a “dub” he may be, and you will 
get a prompt affirmative answer. The universal 
verdict is that as an entertaining and healthful out- 
door pastime for people of all ages, there is nothing 
like it. 

Golf takes one into the open air and induces 
walking and the mild exercise of all the muscles 
of the body without conscious effort. It causes 
one to forget one’s troubles. It teaches, and if any 
degree of skill is developed, it compels, concen- 
tration. It teaches self-control and a sense of pro- 
portion. If one is disposed to indulge in profanity, 
good golf manners require profane silence. It de- 
velops character and fair dealing. One cannot con- 
template a man so depraved as to cheat himself 
or his opponent at golf. It affords opportunities 
for pleasant companionship, which frequently 
ripens into lifelong friendship. It tends to destroy 
or at least to level exaggerated egos. On the golf 
links one is compelled to have a due regard for 
the rights of others. Not only the rules of the 
game but golf etiquette also obliges one to refrain 
from manifesting any predatory instinct, It en- 
courages co-operation and team work, because the 
most popular game played in our country is the 
four-ball match, wherein each player is interested 
in the score of his partner just as much as he is in 
nis own. 

I might continue to enumerate the advantages 
of the game indefinitely, but lawyers know them 
all. 

The psychology of golf was very well ex- 
pressed by Mr. Henry Chellew, Lecturer on Psy- 
chology at the University of London: 

“All games which demand skill, foresight, con- 
centration and undivided attention are matters 
which involve both psychology and philosophy. In 
other words, they call for wisdom, caution and 
care on the part of the players, and these virtues 
are not created in a moment, but they may be 
regarded as the children of experience. Whatever 
braces the wits and sharpens the faculties may be 
regarded from the standpoint of philosophy—i. e., 
the wise way of looking at things. ‘Keep your eye 
on the ball’ contains as much philosophy as the 
tag ‘Festina lente,’ and is quite as important. When 
walking up the fairway after the ball we are in 
Nature’s great scheme, out of doors, giving rein 
to our pent-up energies and mental complexes. In- 
deed, we endow our minds with wings, uplift our 
hearts with the zest of the game, and expand our 
lungs with life-giving energies. This is not the 
so-called philosophy of the Lyceum and the Acad- 
emy, but it is rather the wisdom of the Book of 
Life itself, wherein we drop the artificiality of the 
life of the city, and we become awhile real human 
beings. Golf enables us to advance in the great 
business of being a human being, The man who 
regards golf as a matter of ‘card and pencil’ is not 
a golfer at all, for he has lost his soul in arithmetic, 
whereas the true golfer puts his soul into the game 
for the love of it, and not because it amounts to a 
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mere matter of mathematics as he wends his way 
back to the club-house.” 

Many of the lawyers of the country know as 
much about golf as they do about their profession. 
Perhaps some know more about it. The type of 
mind that makes a good lawyer should make at 
least a fair golfer. To play well requires the same 
careful preparation, practice and assiduity neces- 
sary in the preparation and trial of a lawsuit. The 
legal mind soon discovers the same intimate rela- 
tion between cause and effect in golf as in law. 

There are many lawyers who play a fine game. 
There are too many who are “dubs.” A careless 
lawyer is generally a careless golfer. 

The most conspicuous example of the result 
of persistent and painstaking care and practice in 
the development of his game is that of the young 
man from Atlanta, Georgia, who is generally re- 
garded as the greatest golfer that ever lived. He 
is known on the links as “Bobby Jones” and at the 
bar as “Mr. Robert Tyre Jones, Jr., Attorney at 
Law.” He is old in golf because he began to prac- 
tice and to play as a child. He is young at the 
bar because he has lived but a few years, but I 
predict that if he devotes to his profession the same 
persistence and intelligence that have made him 
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the world’s champion golfer he will go far as a 
lawyer. 
Of golf literature there is an abundance. I 
aresay nearly every golf-playing lawyer has one 
more books on golf in his library. This litera- 
re is helpful but, obviously, an ambitious player 
-annot take everyone’s advice. For example, a 
awyer remarked on arriving at his golf club that 
: flipped up a coin to see whether he should work 
his office or play golf, and he had to flip fifteen 
nes before it came right!! Another bit of ad- 
ce which is easier to follow in our country of 
mooth-shaven faces than in a country where full 
eards are in style, is to shave off the whiskers so 
at one won’t have the sensation of always play- 
¢ out of the rough. 
The Bench is not immune from golf infection. 
Many stories are told of judicial absent-mindedness 
the result of the experience of judges on the golf 
course, One is that on a hot, sultry day, the 
judge’s mind wandered from his judicial duty. A 
divorce case was on trial. The lawyer said to the 
judge, “He claims his wife was intractable, your 
Honor, so he ‘beat her into submission with a golf 
club.” “How many strokes?” asked the judge ab- 
sently. 
A golfing parson had lost a strenuous game on 


Saturday afternoon. On Sunday he gave out as 
his text, “What doth it profit a man if he gain the 
whole world and lose the last hole?” 

Many years ago that well-known international 
banker, Mr. David R. Forgan, a native of St. An- 
drews, the home of golf in Scotland, and at one 
time Western Champion, wrote a few aphorisms 
about the game, which, with his permission, I 
quote: 

It is a science, the study of a lifetime, in which 
you may exhaust yourself, but never your subject. 

It is a contest, a duel or a melee, calling for 
courage, skill, strategy and self-control. 

It is a test of temper, a trial of honor, a re- 
vealer of character. 

It affords a chance to play the man and act 
the gentleman. 

It means going into God’s out-of-doors, get- 
ting close to nature, fresh air, exercise, a sweeping 
away of the mental cobwebs, genuine re-creation 
of the tired tissues. 

It is a cure for care, an antidote to worry. 

It includes companionship with friends, social 
intercourse, opportunity for courtesy, kindliness 
and generosity to an opponent. 

It promotes not only physical health, but 
moral force. 
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PRACTICE AND EFFECT OF DENIAL 
OR ALLOWANCE 





By JAMES CraAIG PEACOCK 
Member of the Washington, D. C., Bar 


N Volume 142 of the Reports of the Supreme Court 
of the United States (October Term 1891) there 
are reported fifty-six cases with opinions of which 
cases not a single one came up on petition for certio- 
rari. Since the establishment of the Circuit Courts of 
\ppeal in 1892, however, the right of a litigant to carry 
his case to the Supreme Court by appeal or writ of 
error has been so limited by successive enactments that 
today at least one-half of the cases which are argued 
before the Supreme Court reach that court only because 
has in its discretion granted a petition for certiorari 
led by the aggrieved party in the court below. Thus 
1 example the most recently published volume of the 
upreme Court Reports (Volume 278) contains opin- 
ions rendered in fifty-eight cases, of which five were 
either original or on certificate, and twenty-seven of 
the remaining fifty-three were up on certiorari. In the 
immediately preceding Volume 277 there are reported 
enty-four cases which were up on certiorari as com- 
red with a total of twenty-one on writ of error or 
appeal. 

As this procedure of petition for a writ of certio- 
rari has thus become of constantly increasing impor- 
tance in practice before the Supreme Court it has like- 

ise become of more and more interest to the profes- 


sion that the exact effect of the action of the Supreme 
Court in granting or denying such a petition should be 
well defined in the minds of all active practitioners. 
Especially is this true with respect to the denial of such 
a petition, and any lawyer who ever has occasion to cite 
a decision of any of the ten circuit courts of appeal, or 
of any of the appellate courts of the forty-eight states 
or of the territories or of the District of Columbia, may 
find himself concerned with the effect of such action 
in a case which he desires to cite. 

That we may the better understand, however, the 
effect of either the denial or granting of a petition for 
certiorari let us first consider what is the purpose of 
this jurisdiction and what tests have been announced 
for the guidance of those seeking such a writ. Bear- 
ing in mind that since the passage of the Act of Feb- 
ruary 13, 1925 (43 Stat. 936), the right of appeal to 
the Supreme Court has been practically abolished ex- 
cept in a limited class of cases most of which are not 
of very general interest, and that many of the most 
important cases which are now argued before that 
court reach it on certiorari, we find in Rule 38 of the 
Revised Rules of the Supreme Court, 275 U. S. 624, 
the most authoritative statement of the principles gov- 
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erning the granting of this writ. 


Paragraph 5 of that 
rule is as follows 


“5. A review on writ of certiorari is not a matter of right, 
but of sound judicial discretion, and will be granted only 
where there are special and important reasons therefor. The 
following, while neither controlling nor fully measuring the 
court’s discretion, indicate the character of reasons which will 
be considered : 

“(a) Where a state court has decided a federal question 
of substance not theretofore determined by this court, or has 
decided it in a way probably not in accord with applicable 
decisions of this court. 

“(b) Where a circuit court of appeals has rendered a 
decision in conflict with the decision of another circuit court 
of appeals on the same matter; or has decided an important 
question of local law in a way probably in conflict with ap- 
plicable local decisions; or has decided an important question 
of general law in a way probably untenable or in conflict with 
the weight of authority; or has decided an important ques- 
tion of federal law which has not been, but should be, settled 
by this court; or has decided a federal question in a way 
probably in conflict with applicable decisions of this court; 
or has so far departed from the accepted and usual course 
of judicial proceedings, or so far sanctioned such a departure 
by a lower court, as to call for an exercise of this court’s 
power of supervision. 

“(c) Where the Court of Appeals of the District of Co- 
lumbia has decided a question of general importance, or a 
question of substance relating to the construction or applica- 
tion of the Constitution, or a treaty or statute, of the United 
States, which has not been, but should be, settled by this 
court; or where that court has not given proper effect to an 
applicable decision of this court.” 


To much the same effect is the statement by Mr. 
Chief Justice Taft in rendering the opinion of the 
court in Magnum Import Company v. Coty, 262 U. S. 
159, where he says at page 163 (italics supplied) 


“The jurisdiction to bring up cases by certiorari from the 
circuit courts of appeals was given for two purposes; first, 
to secure uniformity of decision between those courts in the 
nine circuits; and, second, to bring up cases involving ques- 
tions of importance which it is in the public interest to have 
decided by this court of last resort. The jurisdiction was not 
conferred upon this court merely to give the defeated party 
in the circuit court of appeals another hearing. Our experi- 
ence shows that 80 per cent of those who petition for certiorari 
do not appreciate these necessary limitations upon our issue 
of the writ—” 


and the statement of Mr. Justice Van Deventer before 
the Committee on the Judiciary of the United States 
Senate when it was considering the bill which was sub- 
sequently enacted as the Act of February 13, 1925: 


“T deem it well to state further the line on which the court 
proceeds in determining whether a writ of certiorari shall be 
granted. The inquiry is, first, whether or not the case is one 
in which a petition for certiorari will lie at all; next, whether 
the questions presented in the case are of wide or public im- 
portance or concern only the parties to the particular case; 
next, whether there is any conflict between the decision that 
is complained of and decisions on the same question in other 
circuit courts of appeal or in the Supreme Court; and next, 
if any of the questions determined by the circuit court of ap- 
peals be questions of State law, whether or not there is a 
conflict between the decision of that court thereon and the 
decisions of the court of last resort in the State on the same 
questions. Whenever we find such a conflict that, without 
more, leads to the granting of the petition, if the case be one 
in which a petition for certiorari will lie. 

“Generally speaking, the chief question is whether the case 
is of such a character that the last word, the ultimate guiding 
rule, should be announced by the Supreme Court, so that there 
may be uniformity of decision in the several circuit courts 
of appeal, and also uniformity of decision in the State courts 
in so far as Federal matters are concerned.” ( Hearing on 
Bills S.2060 and S.2061 before Subcommittee of the Commit- 
tee on the Judiciary, 68th, Cong., 1st Sess., p. 29.) 


That the chief purpose of the constantly increas- 
ing limitations which Congress has placed on the other 
and older means of reaching the Supreme Court, i. e., 
by appeal or writ of error, was to expedite considera- 


tion of cases really deserving the consideration of that 
court, and to relieve it of the burden of, acting as 
merely one more appellate court for the benefit of the 
litigants directly involved, is plainly evident in the 
Report of the same Senate Committee in recommend- 


ing the passage of the Act of February 13, 19235 (italics 
supplied) : 


“With these preliminary observations and with the obvious 
remark that this bill is not intended to reform the entire 
judicial procedure of the country, we proceed to indicate just 
what this bill does so far as the appellate puree of the 
Supreme Court is concerned. It removes all! 1 obligatory juris- 
diction over the judgments and decrees of the circuit courts 
of appeals. Cases from these courts can only reach the Su- 
preme Court by petition for the writ of certiorari or by cer 
tificate, as now provided, the field for both being somewhat 
enlarged. The central thought is this, that litigants have, 
first, a trial im the district court and then, by appeal or wri 
of error, a trial in the circuit court of appeals—a court th 
ranks as high or higher than the supreme tribunals of the 
States. It is our belief that here ordinary litigation should 
end and that the cases should not go to the Supreme Court of 
the United States unless the questions involved are of grave 
public concern or unless serious uncertainty attends the decision 
of the circuit court of appeals by reason of conflict in the rul- 
ings of these courts or the courts of the States. It is believed 
that the right of the circuit courts to certify questions to the 
Supreme Court and the right to file a petition for certiorari 
will furnish ample opportunity for all cases to go from the 
circuit court of appeals to the Supreme Court which ought to 
be heard by the latter tribunal. 

“It may be assumed, we think, that no one will urge these 
modifications of the law on the ground that they will promote 
the convenience of the courts. They are brought forward 
solely in the interest of the people whom the courts serve, 
as a part of the Government. They are intended to make the 
administration of justice more certain, more uniform, more 
speedy, and less expensive. Considered from the standpoint 
of litigants alone, although it is far from true that litigants 
only are interested in the prompt and efficient administration 
of justice, this reform ought to be accomplished. 

“First, because the Supreme Court under the present sys- 
tem can not dispose of the cases brought before it with suff- 
cient promptitude. Disregarding the cases which under the 
various statutes are advanced for argument, the ordinary case 
is not decided for 12 or 14 months after the necessary papers 
are filed. In very many instances this delay is a denial of 
justice, and a reference to the statement of Justice Van Devan- 
ter, together with the tables which he presented, will show 
conclusively that a large number of cases which fall within 
the obligatory jurisdiction of the court are taken there simply 
for delay. That is to say, to prevent during that long period 
the execution of the judgment or decree to reverse which the 
appeal or writ of error is prosecuted.” 


Perhaps the whole subject has never been more 
succinctly set forth than in a single sentence from the 
opinion rendered by Mr. Justice Pitney in Hamilton- 
Brown Shoe Co. v. Wolf, 240 U. S. 251, where it is 
said at page 258: 

“As has been many times declared, this is a jurisdiction 
to be exercised sparingly, and only in cases of peculiar gravi ity 
and general importance, or in order to secure uniformity of 
decision.” 

That this jurisdiction still is “exercised sparingly” 
as well as that the purpose of Congress has been fully 
accomplished—and taxpayers as a class can scarcely be 
blamed if they think it has been possibly too fully ac- 
complished—is graphically illustrated by the following 
extract from a summary of the court’s action on fed- 
eral tax cases during the recently concluded October, 
1928, term: 


“The court likewise disposed of 74 petitions for writs ot 
certiorari. Of these 74 petitions, 8 were filed by the Govern- 
ment and 66 were filed by taxpayers. The 8 petitions of the 
Government were granted. Of the 66 petitions which were 
filed by taxpayers, 4 were granted and 62 were denied. In 3 
of the 4 cases where taxpayers’ petitions were granted, the 
Government concurred in the issuance of the writs.’ 


This is from page 9 of the July, 1929, “Internal 
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Revenue News,” an official publication of the Bureau 
of Internal Revenue. 

Still another consideration is that of form. Rule 
38, paragraph 2, prescribes that the petition 
“shall contain only a summary and short statement of the mat- 
ter involved and the reasons relied on for the allowance of 
the writ—” 
and that any supporting brief 
“must be direct, concise and in conformity with Rules 26 and 

[These provide in detail for the size of type, kind of 
paper, form and arrangement of brief, index, etc.] A failure 
to comply with these requirements will be a sufficient reason 
for denying the petition. See United States v. Rimer, 220 
U. S. 547; Furness, Withy & Co. v. Yang Tsze Insurance 
Assn., 242 U. S. 430; Houston Oil Co. v. Goodrich, 245 U. S. 
140; Layne & Bowler Corporation v. Western Well Works, 
261 U. S. 387, 392; Magnum Import Co. v. Coty, 262 U. S. 
159, 163; Southern Power Co. v. North Carolina Public Serv- 
ice Co., 263 U. S. 508.” 

The court is reputed to be strict in its application 
of this rule. Recent instances of such gross failure to 
comply with these requirements as to call forth com- 
ment by the Court are found in Tiger v. Lozier, Brown 
v. Krietmeyer, and Kunglig, etc., v. National City Bank, 
all reported at 275 U. S. 496. 

Having thus in mind the purpose of the legislation 
which culminated in the Act of February 13, 1925, and 
the tests which the Supreme Court has itself announced 
as largely guiding the exercise of its discretion in pass- 
ing of petitions for certiorari, the real effect of the 
denial of such a petition will be more readily appre- 
ciated. 

The frequency with which one sees citations from 
the Federal Reporter or the state reports followed by 
such a phrase as “Certiorari denied, 267 U. S. 599,” 
has gradually and insidiously built up an impression 
that the denial of certiorari by the Supreme Court has 
somehow added to the sanction or authority of the de- 
cision cited. But one who has ever chanced to be pres- 
ent in the Supreme Court when some hapless counsel 
has referred to such a case as a decision of the Su- 
preme Court or as having gained in that way even the 
slightest additional weight as an authority will never 
again labor under such an illusion. Such an impres- 
sion is, however, a natural one, and that it is more or 
less generally prevalent even among otherwise well in- 
formed lawyers is apparent when counsel “stress * * * 
the authoritative effect of the Supreme Court’s denial 
of certiorari,” as in Appeal of New York, etc., Rwy. 
Co., 1 B. T. A. 1172, 1181, or when such incidents as 
just referred to occur even in oral argument before that 
august court itself. 

The practical effect of such a denial may well be, 
as between the parties to the case, exactly the same as 
if the Supreme Court had granted the writ, heard the 

ise on the merits, and affirmed the decision below. 
but the legal effect, from the standpoint of the author- 
ty of the case as a precedent, is a very different mat- 
ter, and upon analysis of the situation and examination 
of the precedents it appears well settled that such a 
lenial adds not one iota to the authority of the decision 
of the lower court. Neither can that action under any 
conditions be considered as a decision on the merits by 
the Supreme Court. 

While the Supreme Court itself has had less occa- 

ion than the lower courts to comment as to what 
veight, if any, should be given to its denial of a peti- 
ion for certiorari, it has been very emphatic when it 
has had such an opportunity. In Hamilton-Brown 
‘hoe Co. v. Wolf, supra, it is said at page 258: 

“It is, of course, sufficiently evident that the refusal of 
in application for this extraordinary writ is in no case equiva- 


lent to an affirmance of the decree that is sought to be re- 
viewed—” 


and in United States v. Carver, 260 U. S. 482, there is 
found at page 490 the even more positive statement 
that 

“The denial of a writ of certiorari imports no expression 
of opinion upon the merits of the case, as the bar has been told 
many times.” 

To the same effect is a uniform line of decisions 
of lower Federal courts and even of administrative 
agencies of the Government, which also afford concrete 
instances of the application of this rule. Cf. Bankers 
Trust C. v. Bowers, 23 F. (2d) 941, where the Circuit 
Court of Appeals for the Second Circuit declined to 
follow McKinney v. United States, 62 Ct. Cls. 180, cer- 
tiorari denied, 273 U. S. 716; and Haberle Crystal 
Springs Brewing Co. v. Clarke, 30 F. (2d) 219, 222, 
where the same court held contrary to Red Wing Malt- 
ing Co. v. Willcuts, 15 F. (2d) 626 (8th Circuit), cer- 
tiorari denied, 273 U. S. 763. The situation is well 
summarized by the United States Board of Tax Ap- 
peals in All America Cables, Inc., 10 B. T. A. 213, 226, 
where in holding contrary to D’Olier v. United States, 
61 Ct. Cls., certiorari denied, 273 U. S. 700, the Board 
said: 

“The fact that the Supreme Court denied a writ of cer- 
tiorari in this case does not necessarily mean that the court 


approved the D’Olier case. Many other considerations may 
have prompted such action.” 


That this view of the effect of a denial of a peti- 
tion for certiorari is so well established that even the 
administrative officers of the Government feel that they 
are just as much entitled to follow it as are the courts 
is evidenced by a recent ruling of the Commissioner of 
Internal Revenue. In West Virginia Pulp & Paper 
Co. v. Bowers, 293 Fed. 144, certiorari denied, 265 U. 
S. 584, the Circuit Court of Appeals for the Second 
Circuit had decided a certain stamp tax question 
against the Government. In reply to an inquiry and 
subsequent to the denial of certiorari the Commis- 
sioner ruled (Commerce Clearing House Tax Service, 
1925, page 2810, italics supplied) : 

“The decision of the court in regard to the second ques- 
tion set forth above is final and binding upon the Bureau 
in so far as cases arising in the Second Circuit are concerned. 
However, the Bureau will continue to contest this portion of 
the decision in other circuits.” 

So much for cases in which the petition for a writ 
of certiorari has been denied. But what of those in 
which it has been allowed? Does such action mean 
that the entire case is before the Supreme Court for 
consideration and decision on the merits? Does it 
mean that the court has irretrievably committed itself 
to consideration of the merits? These questions are 
perhaps of less general interest, and indeed are of only 
transitory interest even in a given case as they are 
eventually merged in the final decision. The answers 
are, however, clearly indicated in the reported cases— 
to the first an affirmative answer and to the second a 
negative one. 

sefore passing to a consideration of those cases 
there is a preliminary question which might well be dis- 
posed of. It was raised by Senator Cummins and an- 
swered by two of the justices in the following colloquy 
found at page 39 of the Senate Report quoted from 
supra: 

“Senator Cummins. On that point I should like to ask 
you a question, and I ask it because I am rather familiar with 
the objections that have been urged in this legislation. It is 
said that if the entire jurisdiction of the Supreme Court over 


the judgments and decrees of circuit courts of appeal be dis- 
cretionary, the action of the Supreme Court upon a petition for 
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writ of certiorari, which is and must be disposed of in a 
somewhat summary way, will prejudice the Supreme Court 
when it comes to the final argument and decision; in other 
words, that the litigant will not have the opportunity of pre- 
senting his case to a court unbiased by any previous declara- 
tion made upon application for writ of certiorari. I should 
be very glad to hear your view about that, because it is an 
objection that has been urged upon me very strongly. 

“Mr. Justice Van Devanter. Looking retrospectively at 
the business of that character that I have seen transacted for 
a little more than 13 years, I would say that there is no basis 
for such an objection. Of course when the petition for writ 
of certiorari is denied, that is the end of the case— 

“Senator Cummins. Surely. 

“Mr. Justice Van Devanter. And I would say that the 
granting of the writ means only that the court and all of its 
members understand that, in the entire environment of the 
case, it is one that should be argued at length before them, 
be considered by them in the light of that presentation and 
then deliberately decided. Granting the writ means, and only 
means, that the court finds probable cause for a full consid- 
eration of the case in ordinary course. 

“Mr. Justice McReynolds. That it ought to be reheard 
upon its merits. Confirming what Justice Van Devanter has 
said, I should not think that that has the slightest effect upon 
the ultimate outcome of the case. Is not that your view? 

“Mr. Justice Van Devanter. Yes; I quite agree. 

“Mr. Justice McReynolds. Not the slightest.” 

Turning back from the practical to the legal effect 
of the granting of the writ we find that the Supreme 
Court has the same full power over a case so before it 
as if the case were up on writ of error or appeal. Mag- 
num Import Co. v. Coty, 262 U. S. 159, 162; Federal 
Trade Commission v. Pacific States Paper Trade Asso- 
ciation, 273 U. S. 52, 66. But that does not mean that 
it will consider a question which was not properly 
raised in the court below, New York Dock Co. v. The 
Poznan, 274 U. S. 117, or that a respondent who did 
not file a cross petition for certiorari may question a 
part of the decree which is not challenged by the peti- 
tioner, Pacific States Paper Trade case, supra. 

Neither does it mean that the Supreme Court, once 
having granted the writ, will proceed as a mere matter 
of course to hear and decide the case on its merits. On 
the contrary a writ of certiorari which has been 
“granted improvidently” will be promptly dismissed. 
As for example where upon argument it appears that 
there is no grave question of vital public importance as 
alleged in the petition, Southern Power Co. v. Public 
Service Commission, 263 U. S. 508; or that the peti- 
tion stated a different question than that presented at 
the bar, Davis v. Currie, 266 U. S. 182, Erie Railroad 
Co. v. Kirkendall, 266 U.S. 185. 

The insistence of the court on strict observance of 
the principle just discussed is evidenced by the fact that 
in the October, 1922, Term there were six cases in 
which petitions for certiorari were granted, where after 
a hearing at the bar, the writ was dismissed because it 
had been improvidently granted. It is most emphati- 
cally illustrated in two recent patent cases in each of 
which an analysis of the facts and an opinion five pages 
in length was necessary to demonstrate that the cases 
were ordinary patent cases and that the court had 
found itself mistaken in its assumption that important 
issues of general patent law were involved. In both 
cases the writs were dismissed. Layne & Bowler v. 
Western Well Works, 261 U. S. 387; Keller v. Adams- 
Campbell Co., 264 U.S. 314. Both opinions were ren- 
dered by the Chief Justice, and interesting indeed is his 
explanation at page 393 of the opinion in the Layne & 
Bowler case: 

“If it be suggested that as much effort and time as we have 
given to the consideration of the alleged conflict would have 
enabled us to dispose of the case before us on the merits, the 


answer is that it is very important that we be consistent in 
not granting the writ of certiorari except in cases involving 
principles the settlement of which is of importance to the 
public as distinguished from that of the parties, and in cases 
where there is real and embarrassing conflict of opinion and 
authority between the circuit courts of appeal. The present 
case certainly comes under neither head.” 

To conclude: The denial of a petition for certio- 
rari adds no additional sanction whatever to the au- 
thority of the decision which is sought to be reviewed. 
Its practical effect is really no more than to give notice 
that the case is ended and the decision of the lower Fed- 
eral court or of the State court is final. Neither does 
the mere granting of such a petition detract substan- 
tially from its weight nor even assure that the decision 
below will be reviewed by the Supreme Court. Only 
in those cases in which subsequent argument and con- 
sideration of the case on its merits confirms the sound- 
ness of the grounds on which it originally granted the 
petition will the court actually proceed to review the 
decision below. 
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Range of Possible Research for Legal Scholarship Seems Almost Unlimited—Practical Fields 
in Which It May Usefully Be Applied—Its Important Aspect in Supplying Keys to the 
Application of Authorities When We Reach Problem of Judicial Law-Making* 





By L. Voip 


Professor of Law, University of Nebraska 


fessor to discuss with my fellow members of the 

bar who are engaged in active practice a few of 
the applications of legal scholarship, more especially 
with reference to the bearing of legal research on judi- 
cial lawmaking. 


| HAVE felt encouraged on this occasion as a pro- 


It must be acknowledged at the outset that no dis- 
cussion of legal scholarship can adequately set forth 
the possibilities of legal research. Research is in es- 
sence a work of discovery. Columbus wanted to search 
for a new route to the Indies, by sailing westward in- 
stead of eastward, guiding his course of search by the 
new theory that the earth was round rather than by 
the old theory that it was flat. Many laughed at his 
theory, and the means to test it out by an actual re- 
search expedition were long withheld. The research 
expedition did not discover a new route to the Indies, 
but it discovered something of infinitely greater im- 
portance in opening up the Western Hemisphere. 

In legal research, as in geographical research, no 
one can in adVance assure with exactness what will be 
found. In legal research, as in geographical research; 
the theory on which the search is organized may be 
tentative. In one as in the other, the anticipated goal 
may be unattainable. In one as in the other, too, the 
actual discoveries may be such as to repay manyfold 
the burden and expense of the search. New fact de- 
velopments, new scientific inventions, progress in the 
new modes of doing business, new habits of 
thought and standards of living, constantly press for 
adjustment of human relationships at new points of 
contact. The automobile, the airplane, the submarine, 
the radio, to mention no more than a few items of our 
own generation, have transformed in large part both 
the arts of peace and the arts of war. Light, and al- 
Ways more light, on the problem of adjustment of hu- 
man relationships in their new contacts, is one of the 
most insistent demands of our time. 


arts, 


It therefore seems no exaggeration to say that 
the range of possible application for legal scholarship 
seems practically unlimited. Even before coming to 

ictly legal matters, as distinguished from the busi- 
ness of carrying on a law practice, there are large pos- 
ilities for investigation in the interest of economy 
0! effort and increase in efficiency. Law business, 
like other business, has its overhead expense, and must 
pay as it goes. As the problems lie all around us I can 
k up illustrations almost at random. The instances 
| shall mention are not exhaustive but only suggestive. 

As a convenient example may first be mentioned 

the art, or the problem, of getting legal business. 1 


*Address delivered before the Lancaster County Bar Association at 
oln, Nebraska, March 30th, 1929. 


see every spring a group of well selected, finely devel- 
oped, and highly promising young men graduating 
from the law school. The first vital professional prob- 
lem they have to solve on graduation is where to lo- 
cate. In the process some hit and some miss the op- 
portunities that can carry them on. In the process of 
adaptation there is much waste and often great hard- 
ship, while professional rewards often seem incom- 
mensurate with efforts and deserts. 

Ordinary observation even without special inves- 
tigation on the subject here readily suggests the pres- 
ence of great possibilities of usefulness for a certain 
type of research. The demand for legal services in a 
certain community manifestly can to some extent be 
estimated. The size of the town, whether it is a 
county seat, how many lawyers are already there, as 
compared with the population of the tributary terri- 
tory; such items are often mentioned in every conver- 
sation dealing with a prospective lawyer’s location. 
What are the factors of demand for legal services may 
be described as the economic factors. If the factors 
of demand for legal services could be scientifically an- 
alyzed on the basis of definite data drawn from actual 
statistical information either now available or compiled 
for observation and study we could thereby make a 
beginning of intelligent as distinguished from mere 
haphazard marketing of the annual crop of legal talent 
admitted to the bar. 

On the personal side of securing and retaining 
legal business after the matter of location is once 
settled there is also room for much useful scholarly 
research. Much personal psychology manifestly is in- 
volved but exact information about it seems nowhere 
to be available. Active practitioners seldom reveal to 
casual outsiders the intimate details of their personal 
methods, if they have such methods, for building up 
and maintaining the contacts from which their retain- 
ers in practice are derived. Professionally the art of 
getting business is a vital one for success in practice 
and its bearing on community welfare is fraught with 
large social consequences. It is a subject on which 
there is a wealth of individual experience but experi- 
ence which is as yet uncompiled and traditionally dif- 
ficult of compilation. From the compiled bulk of sin- 
gle instances scholarly analysis and classification might 
offer large possibilities of arriving at some reasonably 
accurate general conclusions both as to how certain 
methods work in securing legal business and as to what 
are their ultimate consequences on the welfare of the 
community in which they are practiced. 

Legal research manifestly can be usefully applied 
to the spirited topic of court room tactics, Court room 
tactics in legal battles are the modern substitutes for 
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skill in fist fights or duels between clients. My friend 
here who is our presiding officer will pardon the per- 
sonal reference when I illustrate the matter by quot- 
ing the substance of remarks made about him by an 
observer who has often seen him in action. “I have 
seen him when he has been an automobile run down 
at a railroad crossing. I have seen him when he has 
been a burning oil tank. Once I saw him poison his 
intimate friend, and another time he did the part of a 
pious parson in a manner to outdo the pulpit. He 
isn’t bad as a desolate widow with nine young chil- 
dren. I have heard him as an old man groaning with 
wretchedness. I think he is at his best, however, as a 
young lady crying out her heart and eyes over the de- 
fendant’s breach of promise.” I cannot enlarge on the 
subject but I would like to see the topic of court room 
tactics developed by some of you who by experience 
know it thoroughly. 

Another topic appropriate for legal research, with 
a view to increase of efficiency and economy of effort 
is the topic of fact investigation before trial. Such 
fact investigation, I am credibly informed, takes up 
much more than half of the average lawyer’s time and 
labor in professional practice, running in this commu- 
nity probably from 75% to 85%. The’ range which 
such fact investigation may on occasion require is lim- 
itless. It includes the entire range of activity in which 
human beings come into contact with each other. In 
preparation for trial one lawyer beats his way through 
the underbrush to the edge of the Missouri River. An- 
other climbs to the top of a tower. Another goes down 
in a well to look. I know of one lawyer who on such 
a fact-finding expedition swept and sifted some base- 
ment ashes very painstakingly, looking for some lost 
suspender buttons which were needed, as it were, to 
hold up the legal trousers of his case. I know of an- 
other who sat up nights studying bookkeeping and 
surveying. Another had to study medicine, another 
chemistry, another mechanics, subjects which were for 
the occasion necessary to the proper handling of the 
case at the time involved in controversy. 

The labor of such fact investigation is enormous. 
How it can be diminished no one of us at present has 
any very definite idea. Ours is an age of such scien- 
tific and engineering progress as to stagger the imagi- 
nations of past ages. Is it too much to suggest that in 
the mere process of fact investiation in the work-a-day 
practice of the average lawyer there seem to be pos- 
sible great economies of time and labor, the achieve- 
ment of which could be greatly aided through sugges- 
tions of an informed legal efficiency expert? The busi- 
ness of getting necessary work efficiently done has 
been greatly aided in other lines of work by study and 
observation directed to that end. Why not in law? 

Another very important field for legal scholarship 
in the interest of economy of effort and increase in 
efficiency is the process of judicial proof during trials 
of cases. I have on occasion dropped into the court 
room to listen to district court trials, but seldom have 
I happened casually upon the argument of a law point. 
Proof of certain facts has usually been in progress. 
I sat once and listened for a whole week to a case 
which grew out of a scuffle between an armed guard of 
a railway company and some striking picketers during 
the railway shopmen’s strike of 1922. The lawyer for 
the defense spent a great deal of time and attention on 
cross-examination in getting before the jury the exact 
location of the railway ditch and the exact depth of 


the ditch at the spot where the scuffle took place. He 
also spent a great deal of time and attention on cross- 
examination in getting before the jury the exact posi- 
tion which the victim of the shooting said he occupied 
at the time he was struck by the bullet. He also spent 
a great deal of time and attention on cross-examina- 
tion of the doctor who had operated, and secured from 
him a very exact statement to the jury of just where 
the bullet entered the victim’s body and just what 
was its course through the parts of the body affected, 
No question of law was involved in those elaborate 
inquiries. All that they involved was the credibility of 
the witnesses for the prosecution. According to that 
testimony, if believed, the bullet had sharply changed 
its direction just at the point where it first struck the 
victim’s body. 

We might refer in this connection to the most 
celebrated trial in recorded history, the trial of Jesus 
before Pilate as recorded in the Gospel of St. John. 
Pilate had just listened to the accusers. After hearing 
the accusation Pilate, the judge, inquired of Jesus, 
“Art thou a king then?” Jesus answered, “Thou say- 
est that I am a king. To this end was I born, and for 
this cause came I into the world, that I should bear 
witness unto the truth. Every one that is of the truth 
heareth my voice.” Pilate said to him, “What is 
truth?” Whatever we may think of the proceedings in 
other respects it is clear that Pilate by that question 
put his finger on the heart of the difficulty in most 
trials. What is truth? To help find out what is the 
truth regarding the matter in controversy our law has 
in course of time provided numerous safeguarding de- 
vices in ancient times unknown. We don’t try cases 
now by ordeal, by battle, or by torture. We try cases 
on the evidence. We now allow parties the assistance 
of counsel. We try cases to a jury. We set up rules 
of procedure to exclude incompetent and irrelevant 
testimony. Within our own generation experiments in 
modern psychology have foreshadowed the possible de- 
velopment of a lie detector, which in connection with 
court procedure may become very useful. If a satis- 
factorily reliable lie detector can be thus developed, 
there still remains the further problem of how to keep 
the expenses connected with its operation within the 
reach of ordinary cases. Research directed to the end 
of more readily finding a more accurate answer to the 
age old question of “What ts truth?” certainly seems 
very much worth promoting. 

The usefulness of research in the interest of 
economy of effort and increase of efficiency is not lim- 
ited to the business aspects of law practice. In the 
strictly legal phases of the practice of law we are all 
familiar with the great burden that is involved in satis- 
factorily ascertaining what the actual law is wherever 
a seriously disputed question of law is raised. Avail- 
able Law Reports are estimated to contain already 
1,500,000 cases. A thousand or more new statutes 
every year, and twenty-five thousand new decisions a 
year make the mere labor of exhaustive legal research 
practically prohibitive. To facilitate the work of legal 
research our enterprising law book publishers have al- 
ready developed for us many labor-saving devices, in 
the form of indexes, syllabi, encyclopedias, digests, an- 
notations to important cases, and search books. To 
some degree some of these devices seek not only to 
make the raw material of the cases accessible but seek 
to set forth also the general conclusions to be derived 
from them. Text books and treatises written by legal 
scholars serve this purpose even to a greater degree 
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The latest attempt to reduce the maze of decided cases 
to certainty of general statement is the work of the 
American Law Institute, the work of restatement being 
lone by a group of legal scholars, specialists in their 
various fields. 

Beyond all this, legal research has, if possible, a 
still more important aspect in supplying the keys to 
the application of the authorities when we reach the 
problems of judicial lawmaking. Fact investigation 
settles many controversies. After the facts are cleared 
up, the legal question may be pretty clear. Facts pre- 
senting standard situations often require little more. 

\fter the facts are all ascertained, however, in a case 
vhich departs from standard, the determination of the 
controversy may still be a matter of great difficulty 
because of the uncertainty of the law which must be 
held controlling. It is easy to find rules of law galore, 
but it may be very difficult to determine which rule of 
law among the many is properly to be held controlling 
in the particular instance. We are in somewhat the 
same difficulty with our authoritative statutes and de- 
cisions as are our friends, the members of the clergy, 

hen they rely on authoritative texts of Scripture. 
[here is so much in the text of Scripture, and it ex- 
presses sO many varying possibilities in the recorded 
religious experience of many centuries that it is not 
difficult to find some sort of support from some passage 
yr other for any one of many varying and conflicting 
forms of religious thought and practice. So, in the 
case of our law, with some fifteen hundred thousand 
lecisions from which to glean, a person must have a 
very poor case indeed to lack for at least some claim to 
legal argument in support of his side of the contro- 
versy. More difficult still, the applicable case law may 
be sharply conflicting. We cannot, however, dismiss 
the matter thus lightly, since actual controversies be- 
tween real parties involving serious interests of prop- 
erty, liberty or even life itself are actually at stake and 
have to be decided somehow in the litigation in hand. 
The vital problem of judicial lawmaking is the problem 
of how to reach correctly a controlling conclusion 
which is meritorious when much may be said on each 
side and the decided cases are about equally divided on 
the question. The most important function of legal 
research, as I conceive it, is therefore to point the way 
to what shall be properly regarded as controlling 
mong the open possibilities of conflicting legal 
inalogies. 

Striking illustrations of the necessity for choosing 
between conflicting analogies in determining the appli- 
cation of the law to novel situations may be readily 

ited almost at random. During the world war the 
Supreme Court had to decide whether the selective 
service act drafting soldiers into the army was valid 
under the constitutional power to raise and support 
armies, or void under the 13th amendment forbidding 
lavery and involuntary servitude. The Supreme 
Court may sometime have to decide whether Lakes to 
Gulf navigation can be promoted by Congress under 
the power to regulate commerce or whether legislation 
by Congress for such purpose must be held void for 
iolation of the constitutional provision forbidding 
Congress to prefer the ports of one state over those 
f another. It happens frequently that a court is faced 
vith the alternative of construing a criminal statute 
trictly, in favor of liberty of the accused, or of con- 
truing it liberally, in favor of protection to the public 
against criminal violence. Similar open problems un- 
der common law doctrines are constantly arising in 


newly developing facts. The family automobile doc- 
trine is an illustration in point. Whether the restau- 
rant proprietor should be held subject to a warranty of 
wholesomeness in the food he serves as he would be 
held in the case of a sale of food is another. 

The legal profession has developed a very con- 
venient and useful although imperfect theory for de- 
termining how to choose between conflicting analogies. 
The theory usually invoked by our profession in such 
cases is that in case of conflicting analogies we follow 
the weight of authority. This choice has its virtues. 
It tends to be safe, on the whole, for the work-a-day 
problems that confront us. As a rule of legal conduct 
it is simple, it conserves existing assets, and it econ- 
omizes labor and thought. So far as it has conscious 
aim it is to preserve the general security. It is com- 
parable to the rules for success in life which say, “In 
case of doubt, take the safe side.” “When in Rome, 
do as the Romans do.” There are fashions in deci- 
sions, like fashions in clothes or in politics. “It is al- 
ways best on these occasions,” said Mr. Pickwick, “to 
do what the mob do.” “But, suppose there are two 
mobs,” suggested Mr. Snodgrass. “Shout with the 
largest,” replied Mr. Pickwick. It is plain Mr. Pick- 
wick’s theory was clear. In case of conflict, follow 
the weight of authority. 

Following the weight of authority, however, like 
shouting with the largest mob, or picking the side that 
is going to win, has its limitations. We can hardly 
be too often reminded that we are living in a gradually 
changing world. The new phase that comes up in to- 
morrow’s case is not always easily standardized. 
Whether the available authorities show no cases, two 
cases each way, or twenty cases each way, the rule of 
following the weight of authority gets nowhere. These 
are the cases that for the future of the law are the 
most important. When such controversies get into 
litigation we can’t dodge the necessity of rendering 
some decision. When a decision is rendered it in so 
far makes the law as a guide for other cases. 

If we can show to the court in the case in hand 
no definite reason for preferring one analogy rather 
than the other, beyond the claim of our particular 
client to win, we in effect leave the question to be de- 
termined on guesswork or on instinct. Merely decid- 
ing loosely on the equities, or in accordance with con- 
science, in the long run proves disastrous to the 
general security, since individual estimates of what is to 
be treated as equities are infinitely variable. Equally 
variable are the consciences of individual judges. Not 
altogether vainly did the venerable Lord Selden de- 
claim that in matters of law equity was a roguish 
thing, since the Chancellor’s equity varied from chan- 
cellor to chancellor quite as much as did the chancel- 
lor’s foot. 

Where unstandardized novel cases are in contro- 
versy and have to be somehow decided, while the pre- 
cedents are inconclusive either because there is noth- 
ing in point or because the authorities are conflicting, 
the legal scholar may venture to suggest the usefulness 
of legal theory in giving point, shape, or weight to the 
argument which can point the way to a rational choice 
of controlling analogy by which to determine the case 
in hand. After all there is nothing mysterious about 
theory. A theory is a scheme of things. It is a gen- 
eralized working hypothesis to account for the details 
with reference to which it is framed. Thus we all may 
have our theory of the facts involved in a certain con- 
troversy. We have a theory of the pleading. Outside 





688 


AMERICAN Bar Associar1oN JOURNAL 





of legal matters, we have theories of investment and 
theories of prosperity, theories of government, theo- 
ries of evolution, theories of economics and of poli- 
tics. In the decisions we make in our personal affairs, 
in the ventures we undertake and the lines of conduct 
we consciously adopt and follow, we depend very 
largely on our generalized view of the various factors 
we can perceive to be involved. We govern our con- 
duct by our view of the scheme of things. The view 
we have of the scheme of things may be imperfect. 
Whether completely reliable or not, it is the best we 
have. In our personal and individual affairs we must 
work to make our living. We take the scheme of 
things as we see it, and govern our conduct accord- 
ingly, each acting, as the saying goes, according to his 
lights. 

In the realm of legal controversy, when the facts 
have been ascertained but the authorities are inconclu- 
sive, the court’s view of the legal scheme of things is 
very apt to guide its choice of controlling analogies. 
Even our simple doctrine of following the weight of 
authority is but the application of a legal theory to con- 
trol the decision of the particular case. It is a legal 
theory which, when analyzed, is found to rest on the 
assumption that the purpose of law is to preserve the 
general security. This theory reaches its most exalted 
legal heights in the doctrine of stare decisis. 

Where the authorities are about equally divided, 
the viewpoint which leads to the choice of the control- 
ling analogy for the case in hand is harder to ascertain. 
It is too vague as a final explanation to say merely 
that the court must determine what it considers a de- 
sirable result, and then pick that analogy to give as a 
reason for its result which will sustain the result it has 
already concluded to be desirable. One of the things 
we need in such cases is an acceptable legal theory, an 
acceptable general legal scheme of things, in the light 
of which to analyze the merits involved in the contro- 
versy as well as the trend of the authorities both in 
order to give reliable advice and in order convincingly 
to instruct the court for the doubtful case in hand 
what will be desirable results with reference to which 
to choose its controlling analogy. Where some as- 
sumed legal theory will be in fact the controlling factor 
in the decision, proper analysis and presentation of the 
case which is a doubtful one on the law necessarily 
must be calculated somehow to instruct the court what 
theory to adopt by which to control the case. 

As proof of the statement that some assumed le- 
gal theory often is the vital and controlling factor in 
the choice of analogies to control the decision of 
doubtful cases an abundance of testimony may be cited 
from the judicial record. I hold in my hand but will 
not now take the time to read some extracts from the 


writings of Dean Pound,’ Judge Holmes,? and Judge 
1. From Dean Pound: 36 Harvard 

Review at p. 953. 

“But what is to govern this 


Theory of Judicial Decision, in 
Law 
judicial search for the law through 
trial and error. What is to held down this judicial experimenting 
with tentative legal propositions in the endeavor to find the practi- 
cable precept and to define it by inclusion and exclusion through ex- 
perience? What is to confine the process within limits compatible 
with the general security ? In the past it has been governed and its 
path has been defined by ideals of the end of law and of the legal 
and social order, and it is submitted that such ideals must be our re- 
liance today and tomorrow. 

fhat we seek is a picture ‘which will best enable us to 
stand what we are doing and to do it most effectively.” > 954. 

2. From Justice Holmes: The Common Law. 

At p. 1. “The life of the law has not been logic: it has been 
experience. The felt necessities of the time, the prevalent moral and 
political theories, intuitions of public policy, avowed or unconscious, 
even the prejudices which judges share with their fellowmen, have had 
a good deal more to do than the syllogism in determining the rules by 
which men should be governed.” 

At p. 35. “The very considerations 
mention, and always with an apology, are the secret roots from which 
the law draws all the juices of life. I mean, of course, considerations 
of what is expedient for the community concerned.’ 


under 


which judges most rarely 


Cardozo,’ which vividly describe the process, and also 
some extracts from opinions in the New York Court 
of Appeals,* and in the Supreme Court of the United 
States,° which vividly illustrate the process in actual 
application. Examples might be greatly multiplied but 
that hardly seems necessary. Since some legal scheme 
of things, some legal theory, avowed or unconscious, 
will in doubtful cases furnish the court’s key to the 
application of the authorities, the investigation of such 
keys to the application of the authorities becomes one 
of the most important features of effective presenta- 
tion of cases for decision. 

What, then, are those keys, those legal theories 
those legal schemes of things, which guide the courts 
in their interpretation of the mass of conflicting 
thorities at hand? Legal scholars have called them 
theories of justice, theories of the ends sought to be 
reached in the application of law. Such theories of 
justice have been numerous and varied. I cannot here 
even refer to them all. One of the earliest generally ac- 
cepted theories of justice, one of the earliest ends of 
law generally accepted as desirable, was found in 
preservation of peace and order. The deep-seated 
yearning for peace in a turbulent world finds expres- 
sion in the ancient prophetic version of beating swords 
into plowshares and spears into pruning hooks. That 
it is still as fundamental as ever is sharply emphasized 
in the recent historical events witnessing the setting 
up of dictatorships to maintain order in various coun- 
tries where more democratic methods proved unable 
to safeguard the general security. That the legal or- 


dering of human conduct recognizes the inherent im- 


3. From Judge Cardozo: The Growth of the Law. 

At pp. 25-26. “Implicit in every decison where the 
to speak, at large, is a philosophy of the origin and aim of law, a 
philosophy which, however veiled, is in truth the final arbiter. It 
accepts one set of arguments, modifies another, rejects a third, stand 
ing ever in reserve as a court of ultimate appeal.’ 

At pp. 102. “Some theory of liability, some 
to be served by tightening or enlarging the circle of rights and remé 
dies, is at the root of any decision in novel situations when analogies 
are equivocal and precedents are silent. As it stands today, the jude 
is often left to improvise such a theory, such a philosophy, when cor 
fronted overnight by the exigencies of the case before him.” 


4. How the assumption of some legal theory as the basis for 
gauging the authorities cited in a doubtful case has effectually deci led 
the choice of controlling analogy in actual litigation is illustrated 
with startling force in the cases on the constitutiomality of Workmen's 
Compensation Acts which required employers without fault to bear 
the risk of wear and tear on the human machinery, their employees 
as they had to bear the risk of wear and tear on the physical machi 
The judges of the Court of Appeals of New York held the statute 
void as an unconstitutional deprivation of property under the 14th 
amendment (201 N. Y. 271, 94 431.). Said Judge Warner 
(p. 440), “If it is competent to impose upon an employer, who has 
omitted no legal duty and has committed no wrong, a liability ba 
es upon a legislative fiat that his business is inherently danger 

that is taking the property of A and giving it to B, and t 
cannot be done under our constitution.” 

Said Judge Cullen, in the same case, (p. 449) 
ciple on which one can be compelled to indemnify 
unless it is based upon contractual cbligation or fault.’ 

5. When the Supreme Court of the United States sustained 
constitutionality of Workmen’s Compensation Act legislation, in ar 
other case (243 U. S. 188, 61 L. ed. 667, 375 c. 247), Judge Pitney 
writing the opinion, starts his chain of reasoning from differ 
assumptions. (p. 198,) “The close relation of the governing 
responsibility as between employer and employee to the fundamenta! 
rights of liberty and property, is, of course, recognized. But t! 
rules, as guides of conduct, are not beyond alteration by legislat 
in the public interest.” 

A still more vivid illustration may be drawn from the case 
Truax v. Corrigan, 247 U. S. 312, 66 L. Ed. 254, 42 S. C. 124 (19 
in which the Supreme Court of the United States held unconstituti 
certain Arizona legislation designed to limit the use of injunctions 
labor tro ubles. Said Chief Justice Taft, for the majority (L. ed 
265), “Classification like the one with which we are here dealing 
said to be the development of the philosophic thought of the world, 
is opening the door to legalized experiment. When fundamental rig 
are thus attempted to be taken away, however, we may well sul 
such experiment to attentive judgment. The constitution was inter 

—its very purpose was—to prevent experimentation with the fur 
mental rights of the individual.” 

Justice Brandeis, dissenting, starts from very different assu 
tions (L. ed. p. 274): “Nearly all legislation involves a weighing 
public needs against private desires: and likewise a weighing of 
tive social values. . What, at any particular time, is the param« 
public need, is, necessarily, largely a matter of judgment. : 
divergence of ‘opinion in this difficult field of governmental act 
should admonish us not to declare a rule arbitrary and unreason 
merely because we are convinced that it is fraught with danger to 
public weal and thus close the door to experiment within the law.’ 
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portance of the general security is readily indicated by 
mere reference to such well settled legal doctrines as 
those of stare decisis, res judicata, adverse possession, 
and limitation of actions. 

Candor requires the prompt recognition, however, 
of the fact that there are other considerations also in- 
volved in ascertaining what is justice, besides the con- 
sideration involved in preserving the general security. 
‘he right is more precieus than peace,” said Presi- 
dent Wilson in his war message to Congress on this 
country’s entering the world war. While tranquillity 
is important, activity is also often indispensable. Peo- 
ple who would eat must work. Now, as in the early 
days of Genesis, man earns his bread in the sweat of 
his brow. This is a gradually changing world. Free- 
dom of opportunity for the exercise of his talents is 
vitally important to every active, red-blooded human 
being. Thus we may at once acknowledge that here 
we have another goal to be achieved than mere passive 
tranquility. Freedom of action, freedom of oppor- 
tunity, freedom of religion, freedom of thought, all 
express with varying applications the deep-seated con- 
viction among our people that freedom of self-asser- 
tion is an end or goal of paramount social importance. 
This line of thought, this theory of justice, this legal 
scheme of things, is behind much of our present day 
law. We need but call to witness the doctrines of lib- 
erty of contract, no liability without fault, assumption 
of risk, and contributory negligence. 

In our own day, developing right before our very 
eves, however, we have seen the rise of some new 
problems to which the old answer of liberty, more 
liberty, did not seem to yield just results. We have 
been getting increasingly conscious of the need of some 
ther elements in our theories of justice. With the 
changing facts of life, with open spaces closing and 
congestion of population becoming ever more acute, 
the mere criterion of freedom of action affords too 
little protection to those who may be prejudicially af- 
fected by such activity. The need has been increas- 
ingly felt for certain limitations on freedom of activ- 
ity. In most places the law of the open range has long 
since been abolished, to protect the productive occupier 
against trespassers. The family automobile doctrine 
has grown up quickly with the use of automobiles, put- 
ting liability on the owner of the car without his per- 
sonal fault. The doctrine of Fletcher v. Rylands is 
also gradually spreading. Workmen’s Compensation 
Laws place industrial accident burdens on the employer 
respective of fault. Hours of labor have been made 
1¢ subject of regulation. Freedom of action to the 
property owner is limited by doctrines of reasonable 
use. The right of disposal has been hedged about by 
loctrines of homestead, restraints on alienation, and 
spendthrift trusts. Even the national watchword dur- 
ing the world war was changed from the magic word 
erty” to a broader and deeper challenge, often much 
misunderstood and abused, that “The world must be 
made safe for democracy.” 

Clearly, in this bundle of legal and extra-legal 
development, a broader ideal of justice has been mak- 
ing headway than can be expressed either in the single 
term of general security or in the single term of free- 
dom of action. It partakes somewhat of the charac- 
ter of each of these but goes beyond them both. It in- 
cludes also a larger recognition of equality as an ele- 
ment in justice. Moreover, beyond the merely abstract 
conceptions of freedom of action, security, and equal- 
ity, it recognizes the specific need for satisfaction of 





actual wants. I am indebted to Dean Pound for the 
happy phrasing of this broader inclusive ideal of jus- 
tice in the terms of a maximum satisfaction of wants. 
So far as I am now aware, the broadest formuiation 
of a theory of justice that has to date been presented 
is that the end of law is to secure the maximum satis- 
faction of wants. The freedom of action that under- 
mines general security and thereby in the long run 
impairs production results in want instead of plenty. 
Such freedom of action, causing instead of satisfying 
hunger, is misconceived. Thus we have identified a 
broader principle than either security in the abstract 
or freedom of action in the abstract as the end toward 
which the adjustment of human relations should_ be 
directed. That end, that goal, that scheme of things, 
that theory of justice, is the maximum satisfaction of 
wants. The end of satisfying everyone’s wants, so 
far as they are not outweighed by other’s wants, inter- 
prets much more completely the more recent legal de- 
velopments that have been mentioned than does the 
single abstract criterion either of tranquillity or of free- 
dom of action. It is reassuring to members of the 
legal profession, moreover, that this more recently pre- 
sented theory of justice, this newly formulated end of 
law as the maximum satisfaction of wants, is not after 
all.a novel but a very old ideal of human welfare. It 
is not an untried ideal. It has stood the test of ex- 
perience. Most of us have been familiar with it since 
early childhood in the well known version of it pre- 
sented in the parable of the Last Judgment. “I was an 
hungered, and ye gave me meat: I was thirsty, and ye 
gave me drink: I was a stranger, and ye took me in: 
naked, and ye clothed me.” 

Perhaps some of you have been thinking these ob- 
servations about theories of justice seem far removed 
from the practical realities that confront you in your 
cases of actual litigation. I wonder. Of course it is 
necessary to investigate the facts in controversy. Such 
investigation practically settles the majority of dis- 
putes unless the law is obscure. Of course it is neces- 
sary to investigate the authorities. On the standard- 
ized situations that have become familiar and have fre- 
quently been passed upon by the courts, investigation 
of the authorities will often practically settle the dis- 
pute. Where the facts are not standard but in some 
of their aspects novel, however, the applicable law is 
not so easy to determine. We are living in a gradually 
changing world, where novel points of contact are con- 
stantly arising. In the process of application of the 
law to developing new fact relations there is a con- 
stant shifting of emphasis. Every lawyer in active 
practice is familiar with the distracting problem of the 
novel situation with conflicting analogies. Some ac- 
ceptable general scheme of things, some acceptable le- 
gal theory, avowed or unconscious, in such cases be- 
comes the guide of the court in choosing between con- 
flicting analogies to control the case in hand. The 
theory of justice accepted by the Court for the occa- 
sion becomes its key to the application of the authori- 
ties. With the authorities inconclusive or conflicting, 
persuasive argument to instruct the court must deal 
with the underlying merits involved. How such mer- 
its shall be estimated, how the underlying considera- 
tions pro and con shall be weighed, how the available 
authorities are to be interpreted, manifestly can be 
persuasively analyzed and argued to the court only in 
the light of some acceptable general scheme of things, 
in the light of some legal theory. Theories of justice, 

(Continued on page 720) 
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THE SPIRIT IN WHICH THE 
ASSOCIATION WORKS 

The reports of Committeesand certain re- 
ports made to Sections have been sent to the 
members in advance of the annual meeting. 
They are sent to be read and they are worth 
reading. They give, as nothing else can, a 
definite idea of the fields in which the work 
of the Association lies. Taken together, 
they furnish a striking illustration of the 
spirit that today animates the Association 
and its subordinate and affiliated bodies— 
the spirit of constructive public service. 

One would search in vain for anything 
in these reports which could fairly be held 
to indicate a selfish preoccupation with pro- 
fessional interests. One would fail to find 
any evidence of that reactionary and ultra 
conservative spirit which some people ap- 
pear to think is characteristic of the efforts 
of the profession. The reports show that 
the organized bar at least, is keeping step 
with the needs of the times; that economic, 
industrial and social, as well as its strictly 
legal, problems are all within its field of vi- 
sion. 

The report of the Committee on Con- 
servation of Mineral Resources of the Sec- 
tion of Mineral Law is the first in the pam- 
phlet and it affords a concrete illustration 
of what has just been said. It deals with a 
critical economic problem in no narrow le- 
galistic fashion. It approaches it not from 
the standpoint of mere private right, but 
with a clear understanding and acceptance 
of the larger principle of public interest also 
involved, viz: the necessity of conservation 
of an irreplaceable natural resource, and one 


indispensable to national safety and pros- 
perity. It faces the facts and it makes con- 
structive recommendations based on the 
plain necessities of a difficult situation. 

The Council on Legal Education and 
Admissions to the Bar, whose report comes 
next, is promoting a plain public interest in 
its efforts to insure an efficient and well 
trained bar as one of the principal agencies 
of the administration of Justice. The report 
of the Council on Patent, Trade-Mark and 
Copyright Law gives a good idea of the pub- 
lic service rendered by a specialized profes- 
sional group which studies thoroughly the 
legal problems in its field and makes its re- 
sults available for the assistance of the leg- 
islator; and the same observation applies to 
the report of the Standing Committee on 
Admiralty Law, which follows. 

The Standing Committees on Aeronau- 
tical Law and Radio Law are helping to per- 
form a constructive public service of the 
first importance—no less than the develop- 
ment of the law in a new and difficult field. 
The progress of the industry itself depends 
to a great extent on the solution of the legal 
problems which have arisen. The task is 
one which requires creative imagination, for 
law is here entering to a great extent on an 
uncharted field. We have from time to time 
printed special notices of the activities of 
these two standing committees. 

The very name of the Standing Com- 
mittee on American Citizenship is a syno- 
nym for public service. It deals with per- 
haps the most important of our national 
problems—that of keeping the meaning and 
worth of the Constitution fresh in the minds 
of the succeeding generations, who are only 
too apt to accept the blessings of our system 
as a matter of course and to undervalue that 
which has cost them nothing. Next comes 
the Standing Committee on Commerce 
which, among other things, has formulated 
and has secured wide approval for no less 
a plan than one for the peaceful settlement 
of industrial disputes. Certainly nothing 
more worth while has been attempted by 
any committee for many years. 

The Standing Committee on Commer- 
cial Law and Bankruptcy is devoting its 
time to a subject in which the business com- 
munity is vitally concerned. The Standing 
Committee on Insurance Law has to its 
credit the preparation of a model insurance 
code for the consideration of legislators— 
surely no small contribution of time and la 
bor to the public. The Standing Committee 
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on International Law is doing its part to 
keep the profession, which furnishes so 
much of the leadership in the political world, 
informed as to international development. 
The Standing Committee on Jurisprudence 
and Law Reform is still rendering a great 
public service by standing between the fed- 
eral courts and all efforts to cripple their 
efficiency as well as by urging on Congress 
a series of bills embodying needed progres- 
sive legislation. The Standing Committee 
on Legal Aid Work continues its efforts to 
make justice a reality for the poor who are 
often ignorant of their rights and without 
the means to assert them. 

The Standing Committee on Note- 
worthy Changes in Statute Law not only 
keeps the Bar informed of the most impor- 
tant developments in its field but also, as in 
the report this year, makes constructive sug- 
gestions well worthy of careful considera- 
tion. The Standing Committee on Profes- 
sional Ethics and Grievances and the Spe- 
cial Committee on the Supplements to the 
Canons of Professional Ethics are serving 
the public interest in having an upright Bar 
to aid in the administration of Justice. The 
Special Committee on Judicial Salaries and 
the Special Committee on Uniform Judicial 
Procedure, the Special Committee on 
Change of Date of Presidential Inaugura- 
tion, the Special Committee on Federal Tax- 
ation, and the Special Committee on Re- 
moval of Government Liens on Real Estate, 
are all doing work in which the public inter- 
est is the main thing. And the Special Com- 
mittee on the Division of the Eighth Circuit 
this year reports completion of its special 
task of aiding Congress in an important 
matter. 

It is worth while every now and then 
to call the roll of the Committees, Sections 
and Auxiliary bodies in order that the pro- 
fession, as well as the public, may realize 
better the kind of work they are doing and 
the disinterested public spirit in which it is 
being done. The list here is not exhaustive but it 
is fully representative. It should be a source of 
satisfaction to every member to realize that no 
petty, selfish considerations furnish the 
mainspring of the activities of any part of 
the organization to which he belongs. 


THE ANNUAL MEETING 


The final program for the Memphis 
meeting was published in the October issue 


of the JourNAL. It has also been sent to the 


members in pamphlet form. It was there- 
fore deemed unnecessary to reprint it in this 
issue of the JourNAL. Members desiring in- 
formation can refer to the October number 
or the pamphlet already in their hands. 

Everything points to an extremely suc- 
cessful meeting. The program leaves noth- 
ing to be desired. The entertainment fea- 
tures which will be offered by our Memphis 
hosts promise to be unusually interesting. 
The advance reservations exceed those of 
any previous meeting, thus insuring an un- 
usually large gathering. And it will be rep- 
resentative, as the reservations have been 
made from all over the country. 

The meeting should afford the inspira- 
tion that comes from the realization that 
the work of the past year has been done well 
and that the Association stands on the 
threshold of an ever widening field of use- 
fulness to the profession and the public. 


JUDICIAL COUNCIL MEMBERS TO 
MEET 


The increasing number and importance 
of Judicial Councils has had a natural re- 
sult. Chairmen and members of these vari- 
ous bodies are beginning to realize that 
much is to be gained by a conference in 
which there will be an exchange of views 
and of information on problems which are 
to a large extent common to all. In accord- 
ance with this view, Hon. Harry A. Hollzer, 
Chairman of the California Judicial Council, 
has sent a request to the Chairmen of the 
various Councils to notify the members that 
there will be a conference in Memphis on 
Tuesday, Oct. 22, at 2 P. M. No doubt a 
number of Chairmen and members will be 
on hand for the American Bar sessions and 
an unusually good opportunity is thus af- 
forded for them to hold a special meeting. 


SIGNED ARTICLES 

As one object of the American Bar Association 
Journal is to afford a forum for the free expres- 
sion of the members of the bar on matters of 
importance, and as the widest range of opinion 
is necessary in order that different aspects of 
such matters may be presented, the editors of this 
Journal assume no responsibility for the opinions in 
signed articles, except to the extent of expressing the 
view, by the fact of publication, that the subject treated 
is one which merits attention. 









REVIEW OF RECENT SUPREME COURT DECISIONS 





Arkansas Statute Altering Common Law Liability of Innkeepers Held Not Applicable to Hotel 
in Hot Springs National Park—Validity of State License and Filing Fees Based on Au- 
thorized Capital Stock of Interstate Corporation—Oklahoma Amendment to Cotton 
Gin Licensing Act Held to Create Arbitrary Classification—What Constitutes 
“Doing Business” as Authorizing Substituted Service—Maritime Jurdisdic- 
tion and State Workmen’s Compensation Act, Etc. 





By Epcar Bronson TOLMAN* 


United States—Exclusive Jurisdiction Over Areas 
Acquired for Military Purposes 

The power of the United States to acquire territory 
in a state for forts, magazines and other purposes justifies 
the acquisition of lands on which are located hot springs 
and a military hospital, and its exclusive jurisdiction over 
such territory extends to a hotel therein, even though such 
hotel is open to the public. 

A state statute altering the common law liability of 
innkeepers is not operative in such territory. 

Arlington Hotel Co. v. Fant, Adv. Op. 281; Sup. 
Ct. Rep. Vol. 49, p. 227. 

The question considered in this opinion arose 
originally on demurrer to complaints. The plaintiffs 
sued the defendant hotel company to recover for loss 
of their property through destruction by fire while 
they were guests of the hotel. The hotel company 
contended that a statute of Arkansas, enacted in.1913, 
relieved innkeepers of liability for loss by fire, unless 
negligence was shown, and that not alleging negligence, 
the complaint therefore stated no cause of action. The 
plaintiffs took the position that the state statute was not 
controlling, because the Hot Springs National Park, 
where the hotel was located, is under the exclusive 
jurisdiction of the United States and that the common 
law rule there prevailing made the hotel company an 
insurer of guests’ property against loss by fire. In ac- 
cordance with this ruling a verdict and judgment were 
had for the plaintiffs. 

A judgment affirming this was then reviewed by 
the Supreme Court on writ of error and was subse- 
quently affirmed by the latter in an opinion by the 
CHIEF JUSTICE, 

The opinion first set forth the history and rele- 
vant provisions of legislation affecting the territory on 
which the defendants’ hotel is located. From this it 
appeared that the federal government had reserved 
certain sections of the lands around the hot springs 
for disposal of the United States, not to be appropri- 
ated for any other purpose. Subsequently, when Ar- 
kansas was admitted to the Union, no reservation of 
exclusive jurisdiction over this area was reserved to 
the United States. Thereafter, the federal government 
erected an Army and Navy Hospital on a part of the 
reservation over which Arkansas ceded exclusive juris- 
diction to the United States in 1877. This cession, 
and its acceptance by Congress, provided that process 
of the state courts could be served on the reservation 
and that it should not be construed to prevent the state 
from taxing property privately owned within the 
boundaries described. The defendants’ hotel was lo- 
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cated on a part of the reservation covered by this ces- 
sion and acceptance of exclusive jurisdiction, and for 
more than fifty years was operated under lease from 
the United States. 

The contention of the defendant is that the cession 
was invalid, and that no jurisdiction was thereby con- 
ferred on the United States for the reason that the. only 
power the United States has to receive exclusive juris- 
diction of land within a State is to be found in the words 
of Article I, Section 8, clause 17, of the Federal Consti- 
tution, as follows: 

“to exercise like authority over all places purchased 
by the consent of the legislature of the State in which 
the same shall be, for the erection of forts, magazines, 
arsenals, dockyards and other needful buildings. ” 

Counsel for the plaintiffs in the present case insist 
that the United States has the constitutional authority to 
maintain exclusive jurisdiction over the tract here in ques- 
tion as a national park, and that as the Government un- 
doubtedly may use its control over all land within its 
exclusive jurisdiction to provide national parks, it may, 
where land is ceded by a State to the exclusive jurisdic- 
tion of the National Government, treat land thus ceded by 
the State for such a purpose as it would treat national 
public land which had never come within the jurisdiction 
of the State; that as by virtue of Article 4 of the Con- 
stitution, Section 4, Congress has power to dispose of and 
make all needful rules and regulations respecting the ter- 
ritory or other property belonging to the United States, it 
may treat land ceded to it by a State for the purposes of 
making a national park exactly as it would treat land 
which had always been within its exclusive jurisdiction 
and subject to its disposition for park purposes. This 
issue may in the future become a subject of constitutional 
controversy, because some twenty or more parks have been 
created by Congress, in a number of which exclusive 
jurisdiction over the land has been conferred by act of 
cession of the State. 

We do not find it necessary, however, now to examin 
this question. We think that the history of this Hot 
Springs National Park, as shown by the legislation lead 
ing to its establishment and circumstances which the Court 
may judicially notice, is such that the small tract whos 
jurisdiction is here in question may be brought within 
the aie of the Lowe case and other cases alread) 
cited. 


In reaching the conclusion that the United States 
had exclusive jurisdiction over the area in question, 
the Court reviewed several earlier decisions on the 
question, among them Fort Leavenworth R. R. Co. v. 
Lowe. There the state had reserved the right to tax 
railroads, but the railroad contended that the saving 
clause was void, because the Constitution provides 
that the United States shall have exclusive juriscic- 
tion of places acquired by it for the erection of forts, 
etc. The Court: thought otherwise, however, and held 
that the saving clause was consistent with the power 
of both state and United States. The opinion c 
tained a statement that the exclusive jurisdiction would 
lapse upon discontinuance of the purpose for which 
the federal government acquired it. This specific point 
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was not decided there, 
find its decision necessary here, 





however, 


no complete abandonment. 


The analysis of the forty-four springs indicated that 
hese waters were of a special excellence with respect to 
liseases likely to be treated in a military hospital. There- 
fore it was that in 1882 an appropriation of $100,000 was 
nade for the construction of an adequate hospital under 
the War Department. That hospital has been enlarged 
'y appropriations from time to time since its original es- 
tablishment. It was certainly a wise prevision which with 
the consent of the State brought within exclusive national 
urisdiction the hospital buildings and accessories and all 
the forty-four springs from which the healing waters 
‘ame in order to secure to the Government their com- 
lete police protection, preservation and control. This jus- 
tified acquisition of the springs and hospital for the ex- 
‘lusive jurisdiction of the United States under clause 17, 
Section 8, Article I of the Constitution. Nor is the con- 
stitutional basis for acquisition any less effective because 
the springs thus kept safely available for the Federal 
yurpose do in the abundance of their flow also supply 
vater sufficient to furnish aid to the indigent and to those 
the public of the United States who are able to pay 
for hotel accommodations on the little park surrounding 
the hospital and the springs. 

Martin 


The case was argued by Mr. Thomas K. 


for the plaintiffs in error and by Mr. William Waller 
for the defendants in error. 


Taxation—Interstate Commerce—Due Process 
License fees and filing fees imposed by a state upon 


a foreign corporation engaged in interstate business, which 
fees are based on its authorized capital stock, constitute 
an unconstitutional interference with interstate commerce 
where the amount of property of the corporation within 
the state is relatively small in proportion to the business 
transacted, even though the maximum fee is limited in 
amount. 


Such an imposition likewise constitutes a violation of 


due process of law as an attempt to tax property outside 
of the state. 


Cudahy Packing Co. v. Hinkle, Adv. Op. 269; 


Sup. Ct. Rep. Vol. 49, p. 204. 


The Court here considered. the validity of certain 


taxes levied by the State of Washington on the appel- 


lant, a foreign corporation. 


The appellant was incor- 


porated under the laws of Maine with an authorized 


capital stock of $45,000,000. 
is been issued and the corporate property does not 
cceed that sum in value. 
id intrastate, the gross sales for the year ending Octo- 
er 31st, 1926, being $231,750,000. 
75 constitutes the sales made in Washington, less than 
lf being intrastate. 
‘ashington is worth $40,000. 
usiness there its capital stock was $20,000,000. 
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de for both filing fees 
1ed on authorized capital stock. Both types of taxes 
e imposed on both domestic and foreign corporations 
d both are limited in amount to $3,000. The appel- 
ant corporation here sought an injunction from a statu- 
ry court of three district judges to prevent enforce- 
ent of the taxes 
int of equity. 

ipreme Court in an opinion delivered by Mr. JUSTICE 
CREYNOLDS, upon the ground that the exactions con- 
tute unconstitutional burdens on interstate commerce 


Less than $30,000,000 
Its business is interstate 
Of this, $1,313,- 


The appellants’ property in 
When it began to do 


The statutes imposing the taxes in question pro- 
and annual license fees reck- 


, but that court dismissed its bill for 
On appeal this was reversed by the 


nor did the Court 


and an attempt to tax property outside the state. 
since there has been 


garding these objections he said: 


Looney v. Crane Co., 245 U. S. 178, 187, examined 
Texas statutes which required foreign corporations to pay 
permit and franchise taxes graduated according to au- 
thorized capital stock and declared them in conflict with 
the Federal constitution because they imposed “direct bur- 
dens upon interstate commerce, and, moreover, exerted 
the taxing authority of the state over property and rights 
which were wholly beyond the confines of the state, and 
not subject to its jurisdiction, and therefore constituted 
a taking without due process.” These statutes prescribed 
no maximum tax. In other respects they were not unlike 
the acts here under consideration. 

Unless saved by the $3,000 limitation, the Washing- 
ton enactments are subject to the constitutional objections 
pointed out in Looney v. Crane Co., and must be denied 
effect. 

Baltic Mining Co. v. Massachusetts, 231 U. S. 68, up- 
held a tax based upon authorized capital stock but limited 
to $2,000 imposed by Massachusetts upon foreign corpo- 
rations for the privilege of doing local and domestic busi- 
ness therein. Consideration was given to the fact that the 
corporate assets were four times the authorized capital 
and to the limitation. Weighing all the circumstances, 
the Court concluded that no direct substantial burden was 
imposed upon interstate commerce and that property be- 
yond the State was not taxed. 

In Alpha Portland Cement Co. v. Massachusetts, 268 
U. S. 203, 218, we said: 

“It must now be regarded as settled that a state may 
not burden interstate commerce or tax property beyond 
her borders under the guise of regulating or taxing intra- 
state business. So to burden interstate commerce is pro- 
hibited by the commerce clause; and the Fourteenth 
Amendment does not permit taxation of property beyond 
the state’s jurisdiction. The amount demanded is unim- 
portant when there is no legitimate basis for the tax. So 
far as the language of Baltic Min. Co. v. Massachusetts, 
231 U. S. 68, 87, tends to support a different view it con- 
flicts with conclusions reached in later opinions and is 
now definitely disapproved.” 

Baltic Mining Co. v. Massachusetts had sometimes 
been regarded as lending support to the theory that a tax 
which really burdens interstate commerce and _ reaches 
property beyond the State may be sustained if relatively 
small. This view did not harmonize with the principles 
approved by Looney v. Crane Co., and was expressly dis- 
approved by Alpha Portland Cement Co. v. Mass. 

It follows that the decree of the court below is errone- 
ous and must be reversed. 

Whether, because reckoned upon authorized and not 
upon actual capital stock, the challenged legislation fails 
to require like fees for equal privileges within the doctrine 
of Air-Way Electric Appliance Corp. v. Day, 266 U. S. 
71, we need not now consider. 


Mr. Justice BRANpDEIS thought the taxes were 


proper charges by the state for the privilege of doing 
business therein as a corporate entity and accordingly 
dissented, saying, in part: 


The corporation maintains in Washington a branch 
office and a warehouse. There, it does a large intrastate 
business. Nearly one half of the aggregate sales of $1,313,- 
275.74 made within the State were local and were from 
broken packages. It is subjected to two taxes which are 
separate and distinct. The filing fee is payable only once 
and as laid was $545. The annual license fee is $580. 
The latter results in a charge of about one-tenth of one 
per cent on the intrastate business. The corporation’s pay 
roll there is more than a hundred times as large. These 
small taxes are obviously not more than a fair contribu- 
tion to the necessary expenses of the State government. 
They are the same for foreign corporations as for domes- 
tic. In my opinion both taxes are valid. 

If the statute sought to impose a tax on corporations 
engaged wholly in interstate commerce, or if the taxes 
laid a direct burden upon interstate commerce, or if they 
were laid upon property without the State, or if they were 
unjustly discriminatory, the fact they are small in amount 
would, of course, be immaterial. Sprout v. City of South.. 
Bend, 277 U. S. 163, 171. But these taxes are not subject 
to any of those infirmities. The taxes are not laid upon 
interstate commerce. They are not measured by the 
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amount of interstate commerce. They do not grow, or 
shrink, according to the volume of interstate commerce 
or of the capital used in it. They are not furtively di- 
rected against such commerce. The taxes would be pre- 
cisely the same in amount if the corporation did in Wash- 
ington no interstate business whatsoever. Nor are the, 
taxes laid upon property without the State. Indeed, they 
are neither property taxes nor substitutes for property 
taxes. They are an excise, laid solely for the privilege 
of doing business as a corporation. An individual doing 
the same business would not be required to pay either 
these taxes or any substitute therefor. . . . 

A tax proportionate to the capital of a corporation 
is sometimes laid in lieu of the ordinary property taxes, 
and in such cases is treated as a property tax. But the 
taxes here in question are not of that nature. I am aware 
that it has been said by this Court that a license fee of a 
given per cent of the entire authorized capital of a for- 
eign corporation doing both a local and interstate busi- 
ness is essentially a tax on the entire business, interstate 
as well as intrastate; and a tax upon property outside 
the State. But that was said in cases where the statute 
did not fix any maximum. The statement seems to me 
legally unsound. If it were true, that every tax imposed 
generally upon a foreign corporation doing both interstate 
and intrastate business taxed its interstate business and 
its property outside the State then most of such corpora- 
tions would largely escape taxation. By the same process 
of reasoning all taxes laid by a State upon property within 
its borders, which is used in both intrastate and interstate 
commerce, would be a tax on interstate commerce. 

3ut such taxes have been universally upheld. They 
are valid, because, when the burden is indirect, even a 
large burden upon interstate commerce does not render 
a tom WOM « 

It would be unfortunate to Lold that merely because 
a foreign corporation, doing a local business does also 
interstate business, the State may not lay upon it a rea- 
sonable, non-discriminatory excise, necessarily limited to 
a reasonable amount, to which all domestic corporations 
similarly situated are subject and which can affect inter- 
state commerce only indirectly, if at all. To hold such a 
tax void seems to me to ignore the wise rule of decision 
declared in Postal Telegraph Cable Co. v. Adams, 155 
U. S. 688, 698: “The substance and not the shadow de- 
termines the validity of the exercise of the [taxing] 
power.” 


He further expressed his view that validity of the 
filing fee and of the license fee was established by 
General Ry. Signal Co. v. Virginia, 246 U. S. 500, and 
Cheney Bros. Co. v. Massachusetts, and thought that 
the latter was entirely consistent with Alpha Portland 
Cement Co. v. Massachusetts, 268 U. S. 203. 

Mr. Justice Hotmes joined in the dissenting 
opinion. 

The case was argued by Mr. J. Harry Covington 
and Mr. S. W. Brethorst for the appellant and by Mr. 
Levi B. Donley for the appellees. 


Constitutional Law—Franchise to Operate Gins— 
Equal Protection 

Where cotton gins are declared by statute to be public 
utilities which can be operated only after authority so to 
do has been granted by the state after a showing of public 
necessity, the right granted constitutes a franchise within 
the protection of the Fourteenth Amendment. 

The holder of such a franchise can enjoin the granting 
of authority to a cooperative agricultural corporation under 
a proviso later added to the statute under which the fran- 
chase was granted, where the proviso dispenses with the 
requirement of a showing of public necessity upon pres 
entation of a petition for the establishment of a gin to be 
run cooperatively, on the ground that such proviso creates 
an unreasonable and arbitrary classification in violation of 


the equal protection clause 


The appellant owned and operated a cotton gin- 
ning business under a permit from the State Corpora- 
tion Commission of Oklahoma. In that state cotton 
gins are declared to be public utilities subject to the 
Commission’s power to fix their charges and otherwise 
to regulate and control them. In order to procure the 
required permit of the type held by the appellant, the 
law provided that an applicant must make a satisfactory 
showing of public necessity. 

Under an act of 1919 provision was made for the 
creation of corporations engaged in agriculture and 
horticulture upon a cooperative plan. Such corpora- 
tions may issue capital stock for not less than par 
value. A limited number may be held by each mem- 
ber, whether a person, firm or corporation. Dividends 
are limited to 8% and after provision is made for edu- 
cational purposes and a reserve fund the remaining 
profits are apportioned ratably in accordance with 
amounts of products sold to and purchased from the 
corporation by its members. 

The statute providing for the issuance of licenses 
was amended in 1925 to add the following proviso: 

“That on the presentation of a petition for the estab- 

lishment of a gin to be run co-operatively, signed by one 
hundred (100) citizens and taxpayers of the community 
where the gin is to be located, the Corporation Commis- 
sion shall issue a license for said gin.” 

Under this latter provision the Durant Co-opera- 
tive Gin Company, one of the appellees, was granted a 
license by the Commission, without a showing of public 
necessity, and over objection of the appellant, who was 
denied an opportunity to show that there was no pub- 
lic necessity. The Commission held that under the 
Amendment of 1925 public necessity was irrelevant as 
to a cooperative association. 

The appellant then applied to the district court for 
an injunction on the ground that the amendment as 
applied by the Commission contravened the due process 
and equal protection clauses of the Fourteenth Amend- 
ment. The district court, three judges sitting, dis- 
missed the bill. On appeal the Supreme Court reversed 
this, though three of the Justices dissented. Mr. Jus- 
TICE SUTHERLAND delivered the opinion of the major- 
ity and first considered a contention that the appellant 
had no property right in respect of which to invoke 
the provisions of the Fourteenth Amendment. After 
reviewing the provisions of the statute placing cotton 
ginning in a legal status similar to railroading, oper- 
ating a water works, gas works, telephone business, 
etc. the Court stated its view of the nature of the 
permit as follows: 

“Appellant, 

of the statute, 


having complied with all the provisions 


acquired a right to operate a gin in the 


city of Durant by valid grant from the state acting 
through the corporation commission. While the right thus 
acquired does not preclude the state from making similar 
valid grants to others, it is, nevertheless, exclusive against 
any person attempting to operate a gin without obtaining 
a permit or, what amounts to the same thing, against one 
who attempts to do so under a void permit either 
which events the owner may resort to a uurt of et t 
to restrain the illegal operation upon the , that 
operation an injurious invasion ol ropert t 
lhe njury threatened \ 
npa nt t “ 









































































Con 
pro 
the 
out 
ther 


tha 
ant! 


seq 
obs 
thi: 









# 






REVIEW OF RECENT SUPREME Court DECISIONS 


695 








viduals, as well as corporations organized under general 
law, engaging in such business. That a greater burden 
thereby is laid upon the latter than upon the former is 
clear. Immunity to one from a burden imposed upon an- 
other is a form of classification and necessarily results 
in inequality; but not necessarily that inequality forbidden 
by the Constitution. The inequality thus prohibited is 
only such as is actually and palpably unreasonable and 
arbitrary.” 

Emphasis was placed on the fact that the Durant 
Company was organized, not under an act of 1917 
providing for associations for mutual help, but under 
the act of 1919 for the sole purpose of making money 
out of its business. This aspect of the case was fur- 
ther elaborated in the following discussion : 


ee They (the stockholders) may be—all or 
any of them—bankers or merchants or capitalists having 

interest in the business differing in any respect from 
that of the members of an ordinary corporation. The 
differences relied upon to justify the classification are, 
for that purpose, without substance. The provision for 
paying a portion of the profits to members or, if so deter- 
mined, to non-members, based upon the amounts of their 
sales to or purchases from the corporation, is a device 
which, without special statutory authority, may be and 
often is resorted to by ordinary corporations for the pur- 
pose of securing business. As a basis for the classifica- 
tion attempted, it lacks both relevancy and substance. 
Stripped of immaterial distinctions and reduced to its ulti- 
mate effect, the proviso, as here construed and applied, 
baldly creates one rule for a natural person and a different 
ind contrary rule for an artificial person, notwithstanding 
the fact that both are doing the same business with the 
general public and to the same end, namely, that of reaping 
profits. That is to say, it produces a classification which 
subjects one to the burden of showing a public necessity 
for his business, from which it relieves the other, and is 
essentially arbitrary, because based upon no real or sub- 
stantial differences having reasonable relation to the sub- 
ject dealt with by the legislation.” 

Consideration was then given to the contention 
that the unconstitutionality of the proviso operated to 
annul the whole statute, and that accordingly no basis 
is afforded for relief because of the necessary and con- 
sequent disappearance of the inequality. The following 
observations are sufficient to state the Court’s view of 
this contention : 

“Here it is conceded that the statute, before the 
1mendment, was entirely valid. When passed, it expressed 
the will of the legislature which enacted it. Without an 
express repeal, a different legislature undertook to cre- 
ite an exception, but, since that body sought to express 
ts will by an amendment which, being unconstitutional, 

s a nullity and, therefore, powerless to work any change 
in the existing statute, that statute must stand as the 
only valid expression of the legislative intent.” 

The Court expressed its view that the appellant 
was not barred from questioning the proviso by the 
rule that one who acquires rights under a statute may 
not assail its constitutionality. That rule was thought 
to have no application where the appellant asserts 
rights under an admittedly vaiid enactment and merely 

tacks a later enactment which is disconnected from 
» valid statute and a nullity in substance and effect. 


“We conclude: That the proviso is unconstitutional 
contravening the equal protection clause of the Four- 
enth Amendment; that the remainder of the statute is 
varable and affords the sole rule in respect of the ques 
ns here to be determined; that the corporation com- 
ssion is without power to issue permts to corporations 
nized der the act f 1919 without a showing of 
nece t that the Durant Company is without 
ty ‘ the absence of a permit thus 
‘ “ t titled 1¢ the relief for 
F 
Mi ies, Mr. | BRANDEIS and 


entre the latter lustices deliv 


Mr. Justice BRanpeIs first discussed the grounds, 
other than the reasonableness of the classification upon 
which he thought the decree should be affirmed. These 
were: first, that the bill and stipulated facts fail to 
show that the appellant held a license prior to enact- 
ment of the proviso complained of: second, that the 
state supreme court has held that the license does not 
constitute property within the protection of the due 
process clause; third, that there was no showing that 
the appellant obtained the license by a showing of 
necessity and the mere fact that the Durant Company 
secured a license, or that others hereafter may do so, 
on easier terms would constitute no violation of the 
equality clause; fourth, that since the legislature had 
power to remove entirely the immunity from competi- 
tion allowed by the statute, because it was not an exclu- 
sive franchise, it follows that the less severe measure 
of removing merely part of the immunity affords no 
basis for the appellant’s contention. 

Finally, Mr. Justice BRANDEIS discussed the rea- 
sonableness of the classification here assailed and said 
in part: 

“Frost’s claim that the Act of, 1925 discriminates 
unjustifiably is not sound. The claim rests wholly on 
the fact that individuals and ordinary corporations must 
show inadequacy of existing facilities, while co-opera- 
tives organized under the Act of 1919 may secure a 
license without making such a showing, if the application 
is supported by a petition of one hundred persons who 
are citizens and taxpayers in the community. It is set- 
tled that to provide specifically for peculiar needs of farm- 
ers or producers is a reasonable basis of classification, 

. . . And it is conceded that the classification made by 

the Act of 1925 would be reasonable if it had been lim- 

ited to co-operatives organized under Chapter 22 of the 

Laws of 1917. Thus the contention that the classification 

is arbitrary is directed only to co-operatives organized 

under the law of 1919. It rests upon two erroneous as- 
sumptions: (1) That co-operatives organized under the 
law of 1919 are substantially unlike those organized un- 
der Chapter 22 of the Laws of 1917; and (2) that there 

are between co-operative corporations under the law of 1919 

and commercial corporations no substantial differences hav- 

ing reasonable relation to the subject dealt with by the gin 
legislation. : ; 

“The assertion is that co-operatives organized under 
the law of 1919, being stock companies, do business with 
the general public for the sole purpose of making money, 
as do individual or other corporate competitors; whereas 
co-operatives organized under the law of 1917 are “for 
mutual help, without capital stock, not conducted for 
profit, and restricted to the business of their own mem- 
bers.” The fact is that these two types of co-operative 
corporations—the stock and the nonstock—differ from one 
another only in a few details, which are without signifi- 
cance in this connection; that both are _instrumentalities 
commonly employed to promote and effect co-operation 
among farmers; that the two serve the same purpose; 
and that both differ vitally from commercial corporations. 
The farmers seek through both to secure a more efficient 
system of production and distribution and a more equi- 
table allocation of benefits. But this is not their only 
purpose. Besides promoting the financial advantage of the 
participating farmers, they seek through co-operation to 
socialize their interests—to require an equitable assump- 
tion of responsibilities while assuring an equitable dis- 
tribution of benefits. Their aim is economic democracy 
on lines of liberty, equality and fraternity. To accomplish 
these objectives, both types of co-operative corporations 
provide for excluding capitalist control. As means to this 
end, both provide for restriction of voting privileges, for 
curtailment of return on capital and for distribution of 
gains or savings through patronage dividends or equiva 
lent devices.” 

This opinion was concluded with a detailed dis 
cussion of the provisions of the law of 1919 in support 
of the view that this statute does not differ substan 
tially from the act of 1917. In this connection the his 
tory of this legislation in aid of agriculture was sum 
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Writ and Process—Foreign Corporations—What 
Constitutes “Doing Business” as Authorizing 
Substituted Service 


Where an insurance corporation of a foreign country 
makes reinsurance contracts in New York affecting prop 
erty in Mississippi, the making of such contracts does not 
constitute doing business in Mississippi. Service of a sum- 
mons On an agent appointed in the latter State pursuant to 
local statute will not confer on a local court jurisdiction in 
a suit to recover on such reinsurance contract issued in a 
foreign country covering a shipment between two foreign 
ports. 

Morris & 
416; Sup. Ct 
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of summons on the 
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Maritime Law—Workmen’s Compensation Statute 
The it 
States prevents recovery under the Workmen’s Compens 
tion Act of a state for the death of a sailor employed 
pleasure vessel registered as engaged in navigable waters 
who lost his life while attempting 
vessel which had been swept from its moorings 


exclusive maritime jurisdiction of the U 
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Mr. Jt E BRANDEIS dissented 
was argued by Mr. Leo C. Weiler for 
and by Mr. George C. Falkner, Jr., for 





Bankruptcy—False Statement Preventing 
Discharge 

A statement made to obtain credit and showing assets 
greatly exceeding assets on the books, and liabilities much 
smaller than shown by the books, and made without con- 
sultation of books of account, is materially false within 
the meaning of Sec. 12 of the Bankruptcy Act, because 
made either with knowledge of its incorrectness or with 
reckless disregard of facts and with no reasonable basis, and 
will bar a discharge in bankruptcy. 

VM orimura o. ws. Taback, Adv. Op. 225, Sup 
Ct. Rep. Vol. 49, p. 212 


t 


} 


In this opinion the Court considered specifications 
of opposition filed by an objecting creditor to a dis 


charge in bankr y on the involuntary petition of 
Nathan Taback : Taback doing business as 
partners under the name of Taback Brothers. The 
specification stated tv grounds, among others: that 


materially false statement in writing made by them to 


the bankrupt ad tained property on credit on a 
om 
ll 


+ 


the creditor to obtain credit; and that with intent to 


conceal their financial condition they had destroyed, 
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concealed or failed to keep records from which such 
condition might be ascertained. 

The master who took proofs stated that he be- 
lieved that the statement in question “was substantially 
correct,” but the district court thought otherwise in 
sustaining exceptions to his report, and accordingly 
denied the application for discharge. The Circuit Court 
of Appeals reversed this and directed that the discharge 
be granted. 

On certiorari this latter ruling was reversed by the 
Supreme Court and the view of the district court sus 
tained in an opinion by Mr. Justice SANForD. Refer 
ring to the contentions of the jecting creditor, he 
said : 

“The first of these 

ten statement made to the 

ary, 1920. This, under Sx 

Act, as amended in 1910, required a 

charge, if (a) the bankrupts obtaine: yperty on credit 
trom the Morimura Company upon this statement, and (b) 
the statement was materially f * and was made t 
the Morimura Company for the purpose of obtaining 
property on credit.” 

\ review of the evidences 
ing the following facts: 

The bankrupts had dealt in silk with the Mori 
mura Company since 1919 and on a financial showing 
of July 1, of that year, credit was extended to $20,000 
on terms of 60 days on a showing of net worth o 
$140,000. From September, 1919, until January 1, 
1920, the bankrupts applied for further credit which 
was refused until a new financial showing should be 
made on which to base the increase 

On January 1, 1920, a new set of books was opened 
showing a total capital of $11,671.43 \ tabulated 
statement was introduced in evidence showing assets at 
$277,846.48 and liabilities at $266,175.05, leaving the 
net worth as above shown 

On January 7 one of the partners of the bankrupt 
firm showed to the Morimura Company a statement 
showing assets and liabilities as of December 31, 1919 


; 
i 


“This statement, which is set forth in the margin 
is utterly irreconcilable with the financial condition of the 
firm as disclosed by the new books opened on January 1 
This appears by a comparison with the tabulated state 
ment compiled from these books. The statement of Janu 
ary 7 shows on its face total as f $372,066.03 as 
against only $277,846.48 shown by t voks; a liability 
of only $96,395.20, by open acco . wainst total lia 
bilities of $266,175.05 shown by th wooks; and a net 
worth of $275,670.73 as against only $11,671.43 shown by 
the books; that is, the statement of January 7 shows 
$94,219.55 more of assets and $169,779.85 less of liabilities 
than those shown by the books’: and a net worth of $263, 
999.40 more than the net worth shown by the books. And, 
as appears by a detailed comparison between the state 
ment of January 7 and the tabulated statement, every item 
in the statement of January 7 is materially different from 
the corresponding item appearing on the books 

“No evidence whatever was offered by the bankrupts 
to account for the discrepancies between the statement 
of Jamuary 7 and the tabulated statement drawn from the 


books.” 

Relying on the statement of January 7, the Mori 
mura Company extended credit to Taback Brothers 
for a large amount of silk, and afterwards, on a declin 
ing market lost heavily on this silk when Taback 
Brothers became bankrupt#, After a review of th 
evidence, more detailed than the foregoi summary 
the Court concluded its opinior 

“Upon the entir i 

conclusions 

1. “The undispute 

statement of January 7 


lid to show that the 
$264,000 more than 
net worth shown by its books. The opinion of 
that this statement was ‘substantially correct’ 
specific finding made in his report—manifest] 
depend upon the weigh f conflicting testim 
credibility of witnesses. For this reason, if for 
it does not have the weight ordinarily attachir 
conclusions of a master upon conflicting ev 
stated in Tilghman v. Proctor 
due to error or mistake 
2 “It is established by the clear weight 
at the written statement—which was 
ra Company by Henry Taback in “ al 
y Louis Taba } 


firm and was acquiesced in | 
only incorrect but materially false within th 


Sec. 12 of the Bankruptcy Act; that is, tl 


nat it 


and acquiesced in either with actual knowl 
was incorrect, or with reckless indifferenc« 
facts, without examining the available sour 
edge which lay at hand, and with no rea 
to believe that it was in fact correct 
‘It is established by the clear 

dence that this false statement was made 
Company for the express purpose of 
credit, and that upon it silk was in 
the Morimura Company on credit 

“It follows that the specification of 


lis written statement should have beet 


m ft 


l 
the bankrupts’ application for discharge sho 


denied. 

“It is not necessary to determine whether 
specification of opposition to the application 
which was predicated upon the books of 
records kept by the firm after January 1, 
also have been sustained, since even if this wer 
the result would not be changed. 

“The decree will be reversed and the c:z 
to the District Court, with instructions to 
sustaining the specification of opposition relatit 

written statement and denying the bankrupts’ 
for discharge.” 

The case was argued by Mr. James D. Carpe 
for the petitioner, and by Mr. Frederic M. Pears 


the respom lents 


“Federal Employers Liability Act—No Recovery 
in Absence of Employer’s Negligence 
Where a brakeman is under no duty to alight fron 
switch engine, but without looking for approaching trai 
on an adjoining track, nevertheless, does alight in the wa 
of an approaching train on such track and is killed, his ow: 
negligence being the sole and direct cause of his death a 

there being no evidence of negligence on the part of 
employer, there can be no recovery under the Federal En 
ployers Liability Act.” 

\ kindly critic calls our attentior 
our Head-note to the review of this 
number. 

In the Federal courts the defe 
could not properly be called “contrbut 
because that defense is not available 
the Federal Employers Liability Act 
was the total absence of negligence on 
employer, the negligence of the employe 
sole cause of his deat! 


+} ; 


j a « ; 
le direct and 


We have accordingly published 


1ead-note to the case 





THE EDUCATIONAL REQUIREMENTS OF LAW 
LIBRARIANS 


etch of Ideal or Composite Librarian—Qualifications Most Demanded Are Knowledge of 
[‘undamentals of Library Science, a Flair for Bibliography, Equivalent of College Edu 
cation with Certain Special Emphases and a Mind Capable of Think 
ing in Legal Channels* 


By FreperRICK C. Hicks 


f Law and Lax 


OW can one know what the educational require- 
H ments for law librarians are? ‘The question re- 
lates not to minimum requirements, but to such 
ulifications as will enable their possessor to elevate 
position and meet the demands of an expanding 
fession. What are the educational requirements of 

v librarianship: 
There is no ready-made yard 
sure these requirements, and, I fear that any unit 


stick with which to 


measure which might be suggested would be found 


elative to different types of law librarianship. Sup- 
se we begin, therefore, not with the yard-stick, but 
the thing to be measured. 

Not long ago, an eminent professor who has been 
ng libraries all his life said to me, ““What do librari- 
s do, anyway? When they have the library started 
1 stocked with books, I don’t see how they continue 
keep busy? It not easy, in a few words, to an- 
er such a questior Suppose the question were 

hat do law librarians do?” If we can answer that 
1estion, perhaps we will then also know what are the 
lucational requirements of law librarianship. But 
t will be so only if we study the behavior of a com- 
site being made up of many different law librarians 
confronted with different problems. And this law 
‘rarian must also be presumed to be doing, either in 
proper person, or through his assistants, everything 
is done in a law hbrary. 
This ideal or composite law librarian occupies 
mself with duties many of which may be described 
terms equally applicable to the duties of any librarian. 
selects books, cking new and second-hand book 
italogues and the weekly issues of the Public Affairs 
formation Serv 1 reading book reviews. He 
lers books and serials, domestic and foreign, and ex- 
ites customs vouchers for the latter. He records 
receipt of ordered material, verifies the bills and 
Lys them, not forgetting the fluctuation in foreign ex- 
ange. He calls himself an accountant while serving 
a book-keeper H adopts a type of catalogue suit- 
le for his library; he catalogues, classifies and shelf- 
ts his books, employing subject headings, class num- 
rs and book numbers. He applies book-plates, stamps 
1 labels, and shelves the books. He lends them, uses 
harging system and collects fines. He binds and re- 
nds books, keeping his eye on sewing, joints, head- 
inds, end-papers and binding materials. He experi- 
ents with leather preservation. He admimsters read- 
rooms and a eserved book’’ system, provides a 


A ssociatior f Law Libraries, 


' Librarian, Yale Law School 


reference service, and instructs readers in the use of 
the catalogue. He carries on an extensive correspon- 
dence, takes inventories, occasionally cleans books, an- 
swers questionnaires, keeps library statistics, engages 
assistants and schedules their work and vacations, ad- 
vertises for pages, conducts an inter-library loan serv- 
ice, sorts and lists his duplicates, exchanges books, pre- 
pares exhibits, acknowledges gifts and stimulates 
others, organizes a “Friends of the Library Associa- 
tion’”’ and has a “gift book,” purchases supplies, criti- 
cises the color, thickness, tensile strength and tearing 
resistance of catalogue cards, insures his collection, 
prepares accession lists, compiles bibliographies and 
reading lists, guards a collection of “restricted books,” 
cooperates with other libraries, checks his collection 
for the Union List of Serials and for the List of Serial 
Publications of Foreign Governments, pays for the 
Wilson publications on the service basis, devises forms 
and has them printed, reads proof, “advertises” his 
library, writes reports, deals with library committees 
and boards of trustees, prepares budget recommenda- 
tions and urges increased appropriations, keeps in- 
formed on the progress of library science, and writes 
papers for library meetings. He helps to draw specifi- 
cations for library buildings and selects bookstacks, 
reading-room shelves, library tables and “posture” or 
form-fitting chairs, noiseless book-trucks, card-cabi- 
nets, floor-coverings, shelf-label holders, book supports, 
book dummies, vertical files, atlas cases, shelves for 
bound newspapers, bulletin boards and visible files. He 
either is responsible for or influences the service of 
jamtation, which is the new name for the janitor’s job. 
He gives his opinion on booklifts, automatic electric 
elevators, direct, indirect and semi-indirect lighting, 
vacuum cleaners, and methods of heating, ventilation 
and humidification. When evening comes, he makes 
sure that the night staff is intact, draws a long breath 
and calls it a day; but takes home a book-list to check, 
or a rough draft of a report that he is preparing, or a 
book of which he has weakly promised to write a re- 
view. And so to bed. 

He succumbs to the lure of book-collecting. He 
wants to see his library complete in the subject to 
which it is devoted. Theoretically, he is willing to di- 
vide the field with other libraries to avoid duplication, 
but practically it turns out that each specific proposal 
for cooperation is an unavoidable exception. The only 
thing that holds him back from purchasing scarce, rare 
and expensive books is lack of money. He likes first 
editions and last editions and all the editions between. 
He checks Pollard’s Books printed in England, Scot- 
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counting, marketing, ships and shipping, rail: 
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no, literally) a law degree or not, he must study law as long as he 
is a law librarian. 

Almost inseparable from the question of classifica- 

tion of law books is that of subject-headings. Our law 

work of librarian must not only know what each book is about, 

uutside the pale but must choose descriptive headings that will have 

rue of our meaning to the technically trained legal user of the 

h with even’ catalogue. This is not a simple matter even when he 

already been is dealing with books in English relating to the Com 

vever, that the mon Law. But suppose he needs to choose headings 

‘f legal litera- for three books in Dutch, French and German, respec- 

, law reports, tively, each dealing with a subdivision of the law of 

ils, and books the country of its origin. To do so intelligently in 


regoing. But volves a working knowledge of three foreign la 
in scope. In guages, some knowledge of foreign law and of Anglo 


' 
i 


from the be- American law, and the ability to decide whether any 

Geographi- subject-heading in English is the exact equivalent of 
what seems to be the corresponding foreign technical 
term. Qualifications are called for which our law li 
brarian will not always possess. Nevertheless, he must 
be able, with what help he can get, to deal with the 
situation. 


1 are filled 
the technical Use of Law Books 
tne tec 1ca 


It includes, 
country, past 
couched in 
system out of 
As has been said, our librarian does reference 
sequences af- work even as other librarians do. But he also has a 
. more specialized task of doing reference work in law 
books. This involves a knowledge of what has been 
called “the elaborate system of reference to law 
books.” This expression is no misnomer. Legal litera 
ture is more elaborately indexed than any other class 
of literature. As a publishing enterprise, indexing has 
been carried further and is more quickly and consistent 
ly kept up to date in law, than in any other subject 
For brevity of reference a system of citations is used 
a be famil- The origin of the system antedates printed books. It 
Oks printed was found useful and persists today. Parenthetically 
>o must Gross jt may be said that it is a phenomenon no more extraor- 
y, and dinary than a reference to chapter and verse of a book 
Che United of the Bible as 2 Sam. 1:12, instead of writing The 
be described as Second Book of Samuel, otherwise called The Second 
bed over, not Book of Kings, chapter 1, verse 12. Yet two learned 
of so-called non- librarians, in 1928, discovered the fact with astonish- 
the ment and recorded the discovery with an exclamation 
point in their excellent Bibliography, Practical, Enu- 
merative, Historical. In the use of these legal reference 
books one encounters those same _ subject-headings 
which are important in law cataloguing, and one comes 
upon “law classification,” which to the lawyer does not 
mean classification of law books. Ability to use legal 
reference books quickly and skillfully is an art involv- 
ing as a prerequisite some knowledge of law and legal 
eir own how  fiterature. It can be acquired only by practice. Our 
fessional an- librarian is required not only to use legal reference 
shelf system” books skillfully, but also either formally or incidentally 
public li- to teach others to do so. 
nt to readers We have sketched a librarian and turned him into 
in general a law librarian. If you accept the representation as 
adapted for correct, can we now answer the question, “What are 
he library rather the educational requirements of law librarianship?” 
mgress scheme, Would the following be a fair statement? Law li 
the collection, brarianship requires: 
scheme, locally A knowledge of the fundamentals of library sci- 
me may be, it ence comparable to that possessed by university, college 
the books are and public librarians,—to be applied with imagination 
he subject of to law library problems. 
g it? Must A flair for bibliography, legal and general. 
but he The equivalent of a college education, with special 
he holds emphasis on languages and the literature of the socia 
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hy, subject bibliog- 
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sciences, including in the latter history, economics, would destroy me if he turned his basilisk ey 
sociology, political science, international relations, and direction. He represents an ideal towards w 
anthropology, and reaching out towards psychology should strive. He would be welcomed to 
and psychiatry. of any law library. He has been created 

Some knowledge of law, or, more accurately, a  fancifully. He is a composite, but not mad 
mind capable of thinking in legal channels. There are imaginary elements. Piecemeal his parts may 
persons, otherwise intelligent, who can handle law _ in the persons of law librarians now at worl 
books under direction for years without acquiring an what clearness it has been possible for me 
understanding of the simplest legal expressions. him, he stands before you to be rended aj 

I have created in this composite law librarian, Round Table, or to be retained as an ideal wi 
with his manifold qualifications, a Frankenstein which schools may help us to approach. 


DEPARTMENT OF CURRENT LEGISLATION 


Federal Legislation—Continued 


By MIDDLETON BEAMAN, ALLAN H. PERLEY, ALFRED K. CHERRY, HENRY G. Woop AN 
CHARLES F. Boots 


Taxation chases by individuals of much property 
held by the District for nonpayment of taxes 
Public 772 makes certain changes in the st 
tory provisions relating to the assessment and 
lection of personal property taxes in the Dist: 
Columbia, in an attempt to make collecti 
revenue easier. 
There has been doubt as to the rem« 
could be resorted to in collecting the tax 
tangible property, and the Act designat 
edies which shall be available for this pury 
Provision is made for the sale of real 


TRENUOUS efforts to place restriction on the 
making of refunds in internal revenue taxes 
resulted in a compromise in Public 1034 (First 

Deficiency Act, 1929) under which no part of the 
$75,000,000 appropriation made by such Act for 
the refund of internal revenue taxes should be used 
to pay any refund of income or profits tax under a 
claim allowed after March 4, 1929, unless the hear 
ing is held before a committee or official of the 
Sureau of Internal Revenue, and the decision of 
the Commissioner of Internal Revenue in any such nder an equity court decree in the cas 
refund allowance in excess of $20,000 is to be a payment of personal taxes. 

public record. Much of the force of the provision ” ae Wecetos of Colemtie baw hares 

is taken away by a provision that it does not apply large sums because of nonpayment of th« 

to payments in cases in which a suit in court Or a property tax on motor vehicles. The Act 
proceeding before the Board of Tax Appeals has jn provisions relating to this tax so 
been instituted, nor to ———-, in cases deter- payment each year before registration tags 
mined upon precedents established in decisions of gieq An smmatiting te made in tha con 
courts or the Board oe Pax Appeals i ; vehicles constituting the stock in trade of 

( nder law in force in the District of ( olumbia Under prior "dle person maintainin 

providing for the sale of real estate for nonpayment place of abode in the District of Columbia 
ot taxes on or assessments against such real estate, first day of January and for the six m: 
thereto was considered a resident for 

of taxation of intangible property 
changes the date to July 1 and subst 
months for six months. 

It has been the experience in the 

Columbia that many persons liable 

taxes fail to file returns. The Act includ 
vision permitting the Commissioners of 

of Columbia to petition the Supreme ( 
District for mandamus against such 
compel the filing of returns. 


rnates tne 


in case no bid covering the amount of the taxes 
or assessments, together with penalties and costs, 
is made the collector of taxes is required to buy 
in the property in the » of the District of Col 
umbia. Formerly, if +h property was not re 
deemed within two years the commissioners were 
authorized to sell it, but final title did not pass 
until a certain time had elapsed and certain con 
ditions were met, and it was found difficult to find 
purchasers. Congress has enacted Public 742 with 
a view to encouraging the sale of such property 
It provides for the disposition of the property by 
order of the Supreme Court of the District of 
Columbia, the purchaser to receive a deed convey 
ing all “right, title, and estate” in the property Public No. 846 amends the Air ¢ 
The report of the Senate committee states that “it of 1926 by authorizing the Secretary o 
is believed that such deeds will constitute a to provide for the examination and ratin 
stronger title, and will result, therefore, in pur lian schools giving instruction in flyin 


Aviation 
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Prisons and Punishment for Crime 


litions will be 
Public 822 

is authorized 
mps upon sites 
Acriculture, and 
to transfer to 
loyment upon 


road or trail building, or any other public improve- 
ment the cost of which is borne exclusively by the 
United States. 

As an additional commutation for good con- 
duct, each prisoner is allowed a deduction from his 
sentence of five days for each month of actual em- 
ployment in a prison camp. The Attorney General 
is also authorized to pay to the inmates of such 
prison camps or their dependents such earnings as 
he may deem proper. In view of the principal type 
of work on which prison labor will be employed, 
such as road construction in remote 
national parks and monuments, it is doubtful that 
the employment of free labor will be reduced. 


sections ol 


Prohibition and Narcotics 


Public 899 is the Act commonly known as the 
Jones Act.* It provides that “wherever a penalty 
or penalties are prescribed in a criminal prosecu- 
tion by the National Prohibition Act, as amended 
and supplemented, for the illegal manufacture, sale, 
transportation, importation, or exportation of in 
toxicating liquor the penalty imposed for each 
such offense shall be a fine not to exceed $10,000 
or imprisonment not to exceed five years, or both.” 
The Act contains the proviso that “it is the intent 
of Congress that the court, in imposing sentence 
hereunder, should discriminate between casual or 
slight violations and habitual sales of intoxicating 
liquor, or attempts to commercialize violations of 
the law.” 

By the enactment of Public 672, the Federal 
Government has entered the field of treating and 
attempting to cure and rehabilitate narcotic drug 
addicts. 

The Attorney General, the Secretary of the 
Treasury, and the Secretary of War are authorized 
to select sites for two institutions (to be known as 
narcotic farms) for the confinement and treatment 
of narcotic drug addicts. These narcotic farms are 
to be under the control and jurisdiction of the Sec- 
retary of the Treasury. 

Under the Act those persons convicted of an 
offense against the United States and sentenced to 
imprisonment in any penal, correctional, disci- 
plinary, or reformatory institution of the United 
States or a State, who are found to be addicted 
to the use of narcotic drugs, may be transferred 
to a narcotic farm by “the authority vested with 
the power to designate the place of confinement of 
a prisoner.” Such persons are required to remain 
at such farm until a cure is effected but in no case 
for a longer period than the term of imprisonment 
imposed for the offense committed unless such 
person voluntarily submits to further treatment. 
It is also provided that no inmate of a narcotic 
farm and no narcotic addict confined in any penal 
institution as the result of a conviction for an of- 
fense against the United States, shall be eligible 
for parole or receive commutation allowance for 
good conduct so long as such person remains a 
narcotic addict. 

Any court of the United States having power 
to suspend the imposition or execution of a sen- 
tence and place defendants on probation may im- 
pose as a condition of probation that the defendant 


3 American Bar Association Journal, Vol XV, p. 276, May, 1929. 
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and the Act sets out in some detail rules to govern 
the making of such contracts (sec. 6). Conform- 
ity, so far as applicable, with the rules and regula- 
tions of the Federal Water Power Act respecting, 
among other matters, maintenance of the works 
in operating condition, accounting, control of rates 
and service, valuation for rate-making purposes, 
transfers of contracts, expropriation of excessive 
profits, recapture and emergency use by the United 
States of property of lessees, and penalties, is re- 
quired (sec. 6) 

On June 25, 1929 President Hoover issued a 
proclamation putting into effect, as of that date, 
the Boulder Canyon Project Act. The proclama- 
tion was issued pursuant to section 4 (a) of the 
Act which provided that it should not take effect 
until (1) the states of Arizona, California, Colorado, 
Nevada, New Mexico, Utah and Wyoming should 
ratify the Colorado River Compact and the presi- 
dent should so declare by public proclamation, or 
(2) if said states should fail to ratify the compact 
within six months from the date of the passage of 
the Act, then until six of said states, including the 
state of California, should ratify the compact and 
consent to waive the provisions which make the 
compact binding only after seven states ap- 
proval; and further, until California should by 
Act of its Legislature make certain agreements 
with respect to its aggregate annual consumptive 
uses of waters of the Colorado River for use in the 
state of California. The proclamation declares that 
seven states have not ratified as provided in (1) 
above, but that the six states, as provided in (2), 
have approved the Colorado River Compact and 
that California has met the requirements particu- 
larly applicable to it. 

Section 13 of the Act contains the approval by 
Congress of the Colorado River Compact and a 
waiver of the requirement contained therein of 
approval of the Compact by the seven signatory 
states. The Act reiterates again and again that its 
various provisions and action taken thereunder are 
subject to the terms of the Colorado River Com- 
pact. This Compact signed at Santa Fe, New 
Mexico, November 22, 1924, by representatives of 
the seven basin States under the chairmanship of 
Herbert Hoover as representative of the United 
States, pursuant to Act of Congress, was designed 
to provide for an equitable disposition and appor- 
tionment among the seven basin states of the wa- 
ters of the Colorado River. 

The Act itself recognizes that it is too much 
to hope that of itself it will satisfactorily solve 
the problems of the Colorado River basin. For 
instance, provision is made for a separate fund to 
be expended in the Colorado River basin, from 
revenues received after repayment to the United 
States of all money advanced under the Act has been 
made (sec. 5); the Secretary of the Interior is au- 
thorized and directed to investigate and report 
upon the feasibility of projects for irrigation, gen- 
eration of electrical power, and other purposes in 
the States of Arizona, Nevada, Colorado, New 
Mexico, Utah and Wyoming for the purpose of 
formulating a comprehensive scheme for the con- 
trol and improvement and utilization of the waters 
of the Colorado river and its tributaries (sec. 15) ; 
and consent of Congress is given to the seven basin 
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States to negotiate and enter into compacts or gives recognition to licenses granted in the Dist 


gi 

agreements supplemental to the Colorado River of Columbia. It is required that every applicant 

Compact for a comprehensive plan for the develop- a license to be issued after examination shall n 

ment of the Colorado River, providing for the the requirements of the board of examiners ji 

storage, diversion, and use of its waters (sec. 19). basic sciences, as well as pass the examination 
As yet Arizona has failed to ratify the Colorado ering the particular form of the healing art 

River Compact. She insists that it and the Boulder he intends to practice. 

Dam project are infringements upon her sovereign- Suspension or revocation of a licenss 

ty and a boon to California. ( 

been held with a view to composing the differ- the Supreme Court of the District of Colum 

ences between Arizona and California. If Arizona there being a right of appeal to the Court of 

is not satisfied with the concessions of California peals of the District of Columbia. Misconduct 

before the time is reached when specifications on professional incapacity constitute the veround 


; a ullid 


grat 


onferences have under the Act is accomplished by a proceeding 


which to base the call for bids are completed she suspension or revocation. 
may appeal to the courts for an injunction to pre- Officials of the United States governn 
vent the construction of the dam. Nor have the exempted from the provisions of the Act, bt 
rights of Mexico in the stream been definitely set- officials must prove their right to such exempt 
tled. The Act specifically provides that “Nothing It is provided that the Act shall not appl 
in this Act shall be construed as a denial or recog- lentistry, pediatry, optometry, pharmacy, or n 
sta f . , : fF ¢ , 4 Mewic . > ’ . : e “ . ' 
nition of any rights, if any, in Mexico to the use of ing, to the treatment of any case of actual en 

we ¢ . ora > ~~ evete ” — ‘. . - : 
the waters of the Colorado River system. Mexico gency, to the practice of massage or dietetics 
is vitally interested in the canal connecting the 
iver wi , erial Valley. prese > can: - . 
river with the Imperial Valley. At present the ¢ nal other form of physiotherapy for the relief « 
runs through parts of Mexico and thousands of bal > : 

/ ee ease, to the practice ol X-ray or laboratory 

acres of land in Mexico are thereby receiving the ' P ik, 

: : “" ; F a nicians, or to the treatment of human ailments 
benefit of water from the Colorado River. 

So that, while the Boulder Canyon Project Act, 
with the attendant ratification and approval of the 
Colorado River Compact may be said to offer an 
, " 9007. relatino » revistrati 6 wns 
imposing plan for development in the Colorado 1907, relating to the registration of nur 
River basin, much remains to be accomplished be District of Columbia. Of general intere 
fore the problems of the basin are finally solved use of the courts for discipline of nurses. Forme: 
the nurses’ examining board had jurisdiction 


he use of hygienic measures, to the practice of 


prayer Or spiritual means as an exercise o1 
T 


nent of religious freedom. 
Public 966 rewrites the Act of Fel 


District of Columbia mee ‘ ; a ¢ 
respect to any case ol suspension and revocat 


Legislation in force for many years in the of registration for fraud or misconduct, and 
District of Columbia, regulating the practice of amendatory Act places these matters within 
medicine and surgery, was found inadequate for the jurisdiction of the Supreme Court of the Dist 
licensing and regulation of persons practicing so- | 
called drugless methods of preventing and curing 
human ills, and midwives. To remedy this situa 
tion, Congress enacted Public 831, which bears the 
short title of the “Healing Arts Practice Act, Dis 
trict of Columbia, 1928.” The Act defines “the COMPILATION of the hundred or mor 
healing art” and creates “a commission on licensure A which have been passed by Congress c 
to practice the healing art in the District of Co ing the air service of the United States 
lumbia,” with numerous powers and duties, includ been published by the Government Print 
ing power to establish minimum standards of pre All the laws dealing with the Army an 
professional and professional education in the heal air service, the postal air service and the 
ing art. The commission is directed to appoint air service, as well as a number of miscell 


of Columbia. 


Federal Air Service Laws Compiled 


boards of examiners, one for “the basic sciences” air laws, which have been enacted by ¢ 

and other for various branches of the healing art since 1913, are included in the volum« 

The Commission is not, as is customary, composed 128 pages of textual print. 

of persons who practice the arts regulated, partly The first two of these aircraft laws, enact 

perhaps because practitioners of the “healing art” years ago, provided for a 35 per cent increased 

are not organized into a guild. It is an administra- and allowances to regular officers of the Arn 

tive commission composed of the President of the Navy, and Marine Corps while detailed as act 

3oard of Commissioners of the District, the United fliers of heavier-than-air craft. The s ibseque 

States Commissioner of Education, the District laws provide for appropriations and personnel m 

Attorney, the Superintendent of Schools, and the ters. Appropriations for aviation purposes have 

Health Officer of the District, each ex-officio. creased greatly. By 1916, Congress appropriat 
In the case of persons already practicing the more than $13,000,000 for purchase, manufactur 

healing art in the District of Columbia, provision maintenance, operation and repair of airships at 

is made for the issuance of licenses without exam other aerial accessories of aviation, together w 

ination, subject to certain limitations. Provision provision of a $300,000 site in California for at 

is also made for the issuance, without examination, ation school and training ground for the 

of licenses to persons holding licenses granted by Corps, and $10,000 for one year’s pay 

States, Territories, and other licensing authorities, aries of officers and enlisted men ly 

one condition being that such licensing authority of aviation accidents. 
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CONSTITUTION WEEK, 1929 


By F. DuMont SMITH 
f the Committee on American Citizenship 
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the speakers, 

rts of the addresses, in 
text of them, together with 

They would easily fill a 
Portland, 
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even 


verywhe r¢ from 


was adopted, and why, and what it means. It 
would be invidious to speak of any one community, 
or any one state where all have done so well. In 
every instance the Press has given credit to this 
Association for the Celebration. 

Speaking from the advertising standpoint, it 
has placed this Association in a new light before 
the American people. They have learned that this 
Association is not formed for purely selfish pur- 
poses; that it is a great body of patriotic lawyers 
who are willing to drop their gainful occupation, 
to sacrifice their time in order to teach the people 
what the Constitution and what it means to 
them. It has been of peculiar value to young 
lawyers who have been called into the service. It 
has inspired them to study this document in a 
broader way than they got it in the law schools,— 
its origin, sources, its historical background, its 
deeper meaning outside of the commercial gain 
that they might make by a knowledge of it. 

The Association issues three pamphlets devot- 
ed particularly to the Constitution, “The Story of the 
Constitution,’ “Declaration of Independence and Con- 
stitution,’ with Introduction, and the “Handbook on 
the Constitution.” From these three pamphlets any 
lawyer, competent to practice law may, in a few 
hours time, learn more about the Constitution than 
he ever knew before. Out of it in a few hours he 
can fit himself to make an interesting talk on al- 
most any phase of the Constitution. That this fact 
is growing upon the lawyers of the Association is 
evidenced by the fact that during this campaign 
and up until its close we sent out more than 38,000 
of these pamphlets to lawyers who are members of 
the Association. From every section, and from 
every committee came enthusiastic reports of the 
profound interest that the people took in the Cele- 
bration; of the large audiences that listened to the 
speeches and the general response to this teaching 
of that great document upon which our Govern- 
ment is based. It is perfectly apparent that the 
Constitution properly handled as it has been this 
year is not a dull subject. The public from school 
children to adults manifested the deepest interest. 

I take this occasion on behalf of the Commit- 
tee to express our appreciation of the keen, in- 
telligent and loyal co-operation of the Special Com- 
mittees in our work. We have laid the foundation 
this year. Very soon Constitution Week will rank 
with all of our other great holidays—F. DuMont 
Situ, Chairman Com. on American Citizenship. 


is 


Constitution Week in Louisiana 


The State of Louisiana has just closed a highly 
successful observance of Constitution Week. Every 
day of the week was e@elebrated in every section 
of the State. The success was due to the assist- 
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ance of the College of Law of Tulane University, Bogalusa; H White, Alexandria 
organizational work of the Louisiana Special Com vin, Secretary, New Orleans. 


7 : , : ‘ ne . & = ae 
mittee on American Citizenship for the American Constitution Week Speakers Bur 


Bar Association, co-operation of different organ1- up of the tollowing members ot 
zations all over the State and the vigorous partici- ana: 
pation of leading members of the bar. Abbeville, J. E. Kibl Alexander, | 
, Robinson, George Ginsberg, H. H. W 
- : : : ' Buck; Arcadia, W. D. Goff; Bastrop 
office space at the law school for the establishment Jr.; Baton Rouge, D. J. Sanchez, C. C 
of the Committee’s headquarters. The stenographic C. V. Porter; Bogalusa, Bascom D 
: ¢ ¢ Sid Frederick; Crowl foward Ed 
and clerical force of the law school gave their serv- S!dney Frederick; Crow “ys Howard 
‘ x ee is der, Franck C. Powell; Donaldsonville a 
ices freely to the Committee, and the mailing, tele nice, Isom J. Guillory; Farmerville, Edwat 
graph and telephone facilities of the law school lin, Paul Kramer; Franklinton, Delos R 
drew H. Thalheim; Hammond, Judge Sx 
an a : ¢ J. Louis Watkins, Calvin Wurtzlaw; | 
[he participation of lawyers and the speeches ‘Adams. J. ©. Modisette: Jonesboro, | 
to be made were not left to chance, nor was any Lafayette, Dan DeBaillon; Lake Charles 
The Provider a Jame s i Gill vil, Ir Leesv 
Pe x . , J. R. Ferguson; Mansfield, Lamar | 
state was divided into fifty sections with the prin Peasers Meskegilie P Caco: Manros 
cipal town of each section as the center of activity. gan City, Walter Gilmore; Mt. 
Napoleonville, 
pam . . ; > Scarborough, Jr 
of Constitution Week, and by the careful selection Roads Afbin Pri 


of lawyers interested in i ss, a Speakers Bu E. B. Dubuisson 
. ; Ellis, Jr 


Bar ksdz I 


Dean Harris of Tulane College of Law gave 


were drawn on for State-wide contacts 
T 


loose arrangement of volunteers depended on 
By a presentment of the need of proper observance 


reau was built up of sixty leading members 


mes 


of the bar and each was assigned to definite terri \sflitat, Eeawe Sevier: Vidalle 


tory. ‘ J. Cleveland Fruge; Wimnfield, |! 


Naturally, even a lay would not desire to } Or 


step up to an organization and insist on making 


Yew 


a speech. Therefore, the Committee made sure 
each member of the Speakers Bureau would re 
ceive plenty of urgent invitations. This was done 
by headquarters office at Tulane College of Law Constitution Week in North Carolina 
getting in touch with the hools, commercial 
bodies, civic organizations, ice clubs, patriotic 


jud 1 the 


Federal judges joined wit} 


, Superior Court judges in the ol 
stitution Week in North C: 
beginning September 16 

North Carolina Committee 
Association. It was one of 


associations, etc., in each of the fi sections of the 
State and connecting them up with members of 
the Speakers Bureau \mong those whose splen- 
did co-operation hel pe d to make this possible were 
Honorable T. H. Harrris, State Superintendent of 
Education, Major Roland B. Howell, Louisiana 
Department Commander, American Legion, Mr. ¢€vVéery section 
Herbert Bayliss, General Manager, Louisiana The State | 
Chamber of Commerce, and Doctor Leon Lippin the move. 

cott, Governor of the Seventeenth District (Louis Constitu 
iana and Mississippi), International Rotary, each an address over Radio St 

of whom sent bulletins | their local organiza by Hon. W. P. Stacy, Chief Justic 
tions in the State to have members of the Speak Carolina Supreme Court, and Hon 
ers Bureau address special meetings for the occa of Durham, who as chairman of 
sion. 

Both the Associated Press dispatches and the 
Louisiana newspapers, large and small, gave gener i the State, had charge of tl 
ous space and attention to the Constitution Week for the week. Programs in the 
programs being carried out in all parts of the State, the state 
and pwblic interest responded with enthusiastic au mittee, 
diences eager to learn more about the place of our ringland 
Constitution in their every day lives. During Con ville; E 
stitution Week this year that ancient steel engraved Armstrong, 
instrument was taken down from its gold frame Charlotte: a 
and made to live in the hearts and minds of the Raleigh. 
people of Louisiana, and the returns coming in Associate Justices of 
show a universal appreciation of the part the Amer ered addresses before 
ican Bar Association has taken in fostering Con Circuit, or Superi 
stitution Week. charges to grand 

The members of the Louistana Special Com the Constitution, 
mittee on American Citizenship for the American of loyalty to tl 
Bar Association are: Mrs. Jessy Benedict Gessner, M. Meekins 
Vice-President, A. B. A., ex-officio Chairman, New _ session at F; 
Orleans; Fred Gray Hudson, Jr., Monroe; Walter In view 
J. Suthon, Jr., New Orleans; Bascom D, Talley, accompanyin 
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rvance of 
was consid- 
the neces- 


good gOv- 


re organi- 


in North 


Carolina, but the press of the state gave liberally 
of its columns to the movement, and urged the 
people to greater loyalty to government during 
this time when the eyes of the world are on this 
state and its troubles. 

(Received from News Service 


N. C.) 


Bureau, Durham, 





THE DIVORCE OF AMERICANS IN MEXICO 
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od thereb 
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ral cod } 1;] her wi . sation 
al codes Dot \ t 1 ALIOTIS 


the first 


France.” 


Under Mexican Law—Extension of List of Grounds and Lib 
not Them by Courts—Divorce by Mutual Consent—Unsettled State of 
meerning Recognition of Divorce Secured in Mexico 


BATES 


mish Bars 


Campeche have made an intentional bid for American 
divorce patronage. 

The Mexican law of divorce is accordingly based 
or modeled upon the Carranza Decrees. Judgment of 
divorce may be obtained either by mutual consent or 
for cause when one party does not consent. Yucatan 
enacted in 1923 that divorce could also be obtained by 
one spouse, without cause and without the other’s con- 
sent, by a summary parte proceeding instituted 
before the Registrar Civil Status (i. e. County 
clerk). This provision was declared unconstitutional 
by the Supreme Court of Mexico, March 24, 1926. 
(Semanario Judicial de la Federacion, 5th Series, Vol. 
XVIII, page 631.) The decision condemns ex parte 
divorce without a trial, but does not condemn divorce 
by consent as a mere ministerial act. Yucatan amended 
her laws in 1926 to comply with the due process of law 
requirements Nevertheless, the amendments may 
have been insufficient. In August of this year another 
decision adverse to Yucatan’s divorce laws was 
rendered, but the text has not yet reached this country. 
It cannot be said that the modern divorce laws of 
Mexico are wholly unconstitutional and void. Except 
for certain features, they are valid in Mexican consti- 
tutional law and most judgments rendered thereunder 
will be valid in all the States of the Mexican Union. 

The grounds for divorce are enumerated in the 
law, but the list is so extensive and the interpretation 
so liberal that practically any marital offense can be 
brought within their ambit. The list comprises adul- 
tery, moral perversion, sterility or barrenness, disease, 
defective mentality, desertion for six months, absence 
for a year aggravated by non-support, cruelty, defama- 
tion, penal condemnation, habitual drunkenness and 
anv other act upon the person or property of a spouse 
which if committed by a stranger would be a felony or 
a misdemeanor. These grounds are limited or qualified 
to some extent: e. g., adultery by the husband must be 
accompanied by aggravation, disease must be loathe- 
some, imprisonment must be for over two years, etc. 
Furthermore, suit must be brought within six months 
after the cause has arisen, else it is condoned. Divorce 
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by mutual consent, except in Yucatan, can be granted 
only after the marriage has lasted a year 

To obtain divorce by mutual consent both spouses 
sign a petition to the Tribunal of first instance. This 
is filed by an attorney-at-law to wl special notarial 
Powers of Attorney are When the petition 
comes before the Judge he remits the instrument to the 
Registrar of Status, notice on a 
bulletin board. Three hearings are held at intervals 
of a month in an attempt to reconcile 
at the end thereof the spou 
the Judge must grant this 
corded in the vital records 
under 1923 law the l 
attorney, without personal attendance 
divorce by correspondence. The law 
changed. However, in that State the petition is pre 
sented directly to the Registrar, who records the same 
without judicial proceedings 

To secure divorce ilise, an 
tuted by one or both spouses befor 
first instance. In most States the act 
a petition for leave to sue which is presented in person 
by plaintiff. he petition at an 


given 


Civil who posts a 
the parties If 

insist upon divorce, 
The judgment is then re 
of the State In Yucatan 
d be presented by an 
This permitted 
has 


netition 
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the Tribunal of 


action is 


for ( 
ion is started by 


The Judge considers the 
ex parte hearing and signs an order giving permission 
to serve the defendant In Sonora the 

liminary concilia- 
however, frequently fails to 
] 


divorce action proceeds to 


Vv ith proc ess 


parties are called upon to attend a pre 
f 


g; defendant, 
Apart therefrom a 
trial and judgment in about the same way as any other 
civil suit. 

In Mexican law di isdiction is of 
sorts: (1) by operation of law, (2) by consent. Con 
sider the first. Article 196 of the Federal Code of 
Civil Procedure provides that “in actions of divorce” 
the Judge “of the domicile of the husband” has juris- 
diction. Article 32 of the Civil Code says a marred 
woman who is not judicially separated from her hus 
band is domiciled with him. Article 27 C.C. defines 
domicile as the place where a person “habitually re- 
sides,” or lacking this where he has the “principal seat 
of his affairs,” or lacking even this “the place where he 
is found.” Article 209 C.C residence men- 
tioned in Article 27 C.C. to be habitual shall “‘exceed 
six months” in duration. The Carranza Decrees left 
the jurisdictional provisions of the Codes untouched, 
save that residence in the judicial district for one year 
is essential before action can be brought. This is still 
the rule in the Federal District, but State practice is 
considerably strict. Many States have the six 
months clause of the Civil Code. Yucatan from 1923 
to 1926 had a thirty days residence requirement only 
In some States domicile may be established without 
particular duration. Thus, in 1926 Campeche passed a 
law leaving the determination of domicile to the Gov- 
ernor. On occasion a small donation to a local charity 
or investment in a local business will be deemed suffi- 
cient evidence of the habitual residence or seat of 
affairs mentioned in the Code. Another way to estab- 
lish domicile in Mexico is to file a declaration at the 
Borough Hall of some municipality in that country 
where it is intended to sue for divorce 

Take up now jurisdiction by consent, which is not 
to be confused with the consent to divorce spoken of 
earlier. Article 154 of the Federal Code of Civil Pro- 
cedure reads: “That Judge has jurisdiction to whom 
the litigants tacitly submitted.” 


tion hearing; 
do so. 


vorce jul! two 
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less 


have expressly or 
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to the jurisdiction is an affirmative defense; t 
posed and proved by defendant. Even 
resident defendant is expected to obey a 
contest the j 
to do so is a reflection upon the court and 
Article 154 C 


enumerates the acts wl 


jurisdiction if he objects the 
regarded as tacit consent 
ta it consent and 
They are all 
\ negative act, i 
not listed therein, consequently, default 
considered tacit submission. Nevertheless 
be the rule that it is; at least, this is the 
Mexican States. Thus in Sonora, initial 

said to be established by the submission 


and definitive by submission of the def 


this positive acts, Sticl 
Sen ae 
ol 


counterclaim, etc 


having been defeated in 
objection, default being submission 
Mexican le of Civil 


The Code 
for personal service of process in 


defendant 


Proce 1u1 
Mexic 


tuted service there upon a relative, servat 
of defendant or upon a municipal officia 
a writ outside Mexico through a consul 
templated. Occasionally Letters Rogat 
a foreign court or authority requesting 
notify a defendant of the Mexican proceed 
of the Mexican States have added to or 
traditional methods of service. By Campec! 
may be service by publication in a local | 
posting a letter to the defendant’s last k1 
Sonora enacted in 1925 that in lieu of per: 
there may be “such other means or mode 
may be authorized by the laws of the 
where the defendant resides or may be fi 
many American States have laws permitting serv 
publication, Sonora admits this manner of "vi 
an American defendant who lives or is 
an American State 

Practically any kind writt 
is admissible in a divorce action in Mexi 
it is worth. In Sonora charges may be 
“by witnessses in open court, by d 
statements taken without the country by order 
court * * * or by other documentary 
such facts.” Mere ex parte affidavits 
America are accepted, without opportunity 
examination Admissions of defendant in 
ings would be deemed sufficient proof 
roboration. In proof of an American n 
customary to submit a certified and authe 
of the marriage certificate, accompanied 
translation into Spanish. 

Thirty days are usually allowed a 
enter appearance. To do this defendant grant 
cial notarial Power of Attorney to a Mexican 
at-law to represent him in the action. This attor 
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ot evidence 


epositior 


| 
evide! 
executed 


for 


notifies his confrére and records the ower 
notice, not the Power, constitutes the appearanc 
is not the Power or 
intent to contest the jurisdiction in ordet 

the objection thereto An objection to the 

or venue must be made by demurrer (dé 

by an application for a writ of prohibitio 

to another Mexican court 


necessary to state in 


deeme: i 
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n alien is rarely successful in 
in divorce jurisdiction. 
nt to the Mexican lawyer a 


\ttor1 It is indeed debatable to 


rictly limited Power would be operative 


ficient. Nevert 


it is a hazardous thing to 
rene! ; r, for th might 


give a @Z I attorney 
wr contract concerning ali- 


powered to stipulate 
since these 


property, children, etc 


lents of tl action 
xican courts seized of a action have 
rovisional remedies, such as 

Measures 
pr tection of the 
rty of the wife [Thus an order will be granted 
by defendant husband to 
effects, clothing, 


vill be no stay of execution of 


M divorce 
to grant 
rary alimon custod children 


\ 


be taken to “pr 1de yr the 


he immediate surt 
laintiff wife personal 
vy, etc., anc 

an order. 

A divorce actio1 
ut a jury on tl 
attorneys Proceedings are 


es on for trial before a Judge 
e written papers submitted by the 
usually secret and 
ut trial in \ minute of the judgment 
ins in the court records and a certified copy is 
1 to the winning party An entry of the award 
ade in the vital records and a notice is published 
local paper. The judgment becomes operative as 
as these formalities have bserved A copv 
the Mexican judgment for America may be 
ired and authenticated by the State Governor and 
ited States consul 
A Mexican court 
gement if applicatior 


been oO 
use in 


correct or clarify its own 
is promptly made, but Article 
provides: “Judgments cannot be revoked 
the Judge who rendered them.” An appeal on the 
judgments of the Tribunal of 
t of appeal, and thence usually 
law alone to a court of review. Final divorce judg- 
nts of State courts are sometimes reviewable also 
the Federal Supreme Court. A writ of Amparo 
njunction) will issue by this court to enjoin enforce- 
ent of a State judgment which is found to be viola- 
e of the due process of law provisions of Articles 14 
16 of the Constitution of 1917 
Mexican divorce judgements not 
rece against one or both parties, but frequently 
ird accessory relief, e. g., permanent alimony, cus- 
of children. Under the Carranza Decrees chil- 
n remain or are placed in the care of the innocent 
rent, but if both parties are guiltv a guardian mav 
appointed and custody given to him. In Yucatan, 
stody belongs to the mother until the child is eight 
rs old, when the child may choose between the 
rents. Concerning alimony, the genera! rule is that 
innocent wife is entitled to support until she mar- 
s again or lives dishonorablvy: the innocent husband 
a right to support only if he has no income and 
not work. It seems the alimony-debtor may end 
» alimony by paying over a lump sum equivalent to 
years support. In Sonora, a wife cannot waive 
mony. In the case of divorce by consent the parties 
required to enter into an agreement for the liquida- 
n of their respective property rights and for the 
tody of the childen. This agreement is submitted to 
» court with the petition In the case of 
orce for cause such contracts are frequently 
le, but the Judge s power to vary pre-divorce 
lidation agreements 1 to deal with property mat- 


lies from 


ts and law 


instance to a cou? 


alone pronounce 


for divorce 
also 


ters in the judgment. In many recent cases, an agree- 
ment for the division of property, previously executed 
between husband and wife in America, has been sub- 
mitted to the Mexican Judge and approved in the 
judgment. 

Various statutory consequences follow the change 
of status by operation of law, quite apart from the 
awards expressed in the divorce judgment. A divorced 
husband can remarry at once, a divorced wife has to 
wait three hundred days. The ex-wife loses the right 
to use the husband’s family name. She regains her 
contractual capacity as a feme sole and has thenceforth 
her own domicile. The guilty spouse loses all benefits 
given or promised because of the marriage by the inno- 
cent spouse or by any third person for the latter; the 
innocent spouse retains such advantages. As soon as 
the divorce is final the property regime is to be liqui- 
dated by a notary public, unless the parties have 
amicably settled these details. Since the winding up 
of the property relations is a statutory consequence of 
divorce in Mexican law, the Mexican court having 
jurisdiction of the divorce action would have jurisdic- 
tion also of the liquidation, even though the property 
might be outside Mexico. 

By Sonora law a couple divorced by mutual con- 
sent may end the divorce by a reconciliation without 
remarriage, but in other States and circumstances a 
second solemnization is necessary to reunite divorced 
persons. 

A number of important legal questions are still 
undecided or unsettled in Mexican divorce law. For 
example, can the losing spouse sue the winner later for 
divorce to equalize the consequences if both were 
guilty and the loser defaulted or failed to counterclaim? 
This is possible in France, Belgium, etc., and may be 
so also in Mexico. Can a Mexican court award dam- 
ages as well as alimony? Can an American wife 
acquire a separate domicile in Mexico? Are the 
grounds and defenses of lex domicilii or lex nationalis 
to be applied concurrently with those of lex fori in the 
case of alien litigants not domiciled in Mexico? The 
Mexican divorce laws are still so recent that of neces- 
sity there is considerable uncertainty concerning their 
scope and application. 

Consider now the legal position of Mexican 
divorce in American law. The United States Consti- 
tution does not give mandatory “full faith and credit” 
to foreign judgments. No treaty between the United 
States and Mexico affects the matter. Recognition of 
Mexican divorce judgments rests therefore upon pri- 
vate international law. Some States have statutory 
provisions concerning foreign judgments. The Califor- 
nia Code of Civil Procedure provides that a foreign 
judgment shall have the same effect that it has where 
rendered and also the same effect as a domestic judg- 
ment and the jurisdiction of the foreign court shall be 
tested by foreign, not California, law. (Section 1915.) 
By Sections 395 and 396 of the New York Civil Prac- 
tice Act, a foreign judgment is “evidence,” but its 
“effect” is to be decided by the court. In New Jersey. 
Wisconsin and Delaware the Uniform Annulment of 
Marriage and Divorce Act has been adopted. Massa- 
chusetts has a statute somewhat similar thereto. The 
Uniform Act provides: “Nothing herein contained 
shall be construed to limit the power of any court to 
give such effect to a decree of annulment or divorce 
by a court of a foreign country as may be justified by 
international comity.” But there is an important pro- 
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viso reading: “If any inhabitant of this State shall 
go into another state, territory or country, in order to 
obtain a decree of divorce for a cause which occurred 
while the party was residing in this State, or for a 
cause which is not a ground for divorce under the laws 
of this State, a decree so obtained shall be of no force 
or effect in this State.”’ 

By the rules of comity generally accepted in 
America, a foreign divorce judgment will be recog- 
nized as Res judicata, without reinquiry on the merits, 
when rendered by a court of the common domicile of 
the parties irrespective of the manner of service of 
process or by a court of the domicile of one of them 
when there was personal service of process there upon 
the other. Several States will recognize divorce pro- 
nounced by a court of the domicile of one party regard 
less of the manner of service, but New York will not 
do so when the service was constructive or by publica- 
tion. (Haddock-Haddock, 201 U.S 1905.) Di- 
vorce pronounced by a court of the residence only of 
one or both spouses will not usually be recognized ; yet 
New York accepted as final a French divorce of New 
Yorkers who were domiciled in the State and merely 
resident. in France when the ground was adultery. 
(Gould-Gould, 235 N. Y. 14, 1922 It has been held 
in New Jersey that consent cannot supply a foreign 
jurisdiction over the subject matter otherwise lacking. 
(Lister-Lister, 8y N. J. Eq. 30, 1915.) These rules 
would govern the question of the validity of Mexican 
divorce in the United States 

Several cases have recently been decided in which 
Mexican divorces have been considered. Mr. Justice 
L. B. Faber, of the New York Supreme Court, held in 
the Weber case (August, 1929) that New York citi- 
zens who voluntarily submit to the Mexican jurisdic- 
tion, by sending Powers of Attorney there, are 
estopped from later-contesting the validity of the judg- 
ment. The divorce was one of Campeche, rendered for 
incompatibility. This decision is in line with Starbuck- 
Starbuck, 173 N. Y. 503, 1903. Nevertheless, it is not 
certain to stand on appeal. The public policy of the 
State may be opposed to such migration for divorce, 
which would outweigh the estoppel. It was strongly 
intimated that this might be sometime held, by the 
Court of Appeals in the Gould case. The Weber deci 
sion is of great significance, for it opens wide the door 
of Mexican divorce to Americans willing to divorce but 
who have no ground for this relief in their own state. 

In Moskowitz-Moskowitz, Mr. Justice R. H 
Mitchell, of the New York Supreme Court, declined 
(November, 1926) to enjoin the remarriage of the 
winner of a Mexican divorce, although the loser had 
received notice of the action too late to appear. The 
New Jersey Vice-Chancellor’s court refused to declare 
void a Mexican divorce on the application of a New 
York wife. The court stated: “This woman who, 
together with her husband, was resident of the State of 
New York at the time the alleged fraud was com- 
mitted, cannot follow her husband into this State to 
ask relief upon an alleged fraud that was perpetrated, 
not upon the courts of this State, but upon those of the 
State of New York.” (Robins-Robins, 6 N. J. Adv 
Rep. 1076, 1928) 

Other American decisions are decidedly hostile to 
Mexican divorce. Greenberg-Greenberg, 218 A. D 
104 (N. Y. 1926) indicates that an injunction will 
issue at the petition of a wife domiciled in the State 
to restrain her alien husband, also domiciled in New 
York, from continuing a Mexican action for divorce, 
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which is still pending and in which the wife 


appeared or been served with process, when tl 
band has already instituted an earlier co-pending 
ration action in the State and has questioned th« 
macy of a child in the Mexican action. The 
is therefore rather a narrow one. Baumann-Ba 
222 A. D. 480 (N. Y. 1928) holds that 
judgment may be granted that a Mexi 

be inoperative to affect the marital status i1 
The court remarked: “There may be sonx 


to the right of the courts of this State to 
] 


to the validity of the Mexican decree of 


the defendant Baumann claims to have 
as to the right of the plaintiff to annul 
purporting to have been entered into 

Connecticut.” Appellate Division 
none too sure of its authority in relation 


The 


national and interstate aspects, but Mr 
ley felt less hesitancy. In of tl 
judgment in f: 
who had not appeared in the Mexican act 


view 
rendered a declaratory 


ing the purported Mexican divorce to 
void.” He also granted an injunction 1 
husband from holding out as his second 
whom he married in Connecticut after the d 
from going through any further ceremony 
The judgment would only adjudicate stat 
York” and the injunction would not hav 

the borders of the State. 

The Connecticut Court of Commor 
Stone case, granted a maintenance ordet 
in favor of a wife notwithstanding a Yu 
secured by the husband Judge Walter 
the divorce to be invalid in the Stat 
without 
were not even recognized in other Centra 
states. He attributed them to the “teachi: 
munism,” which had crept into Mexico 
sions exist in Massachusetts and Illinois 
Mexican divorces as invalid, but apparently 
cumstances of fraud in the Mexican actior 

What effect then Mexican 
America? Remarriage, not solitary free 
goal of most divorce-seekers. This result tl 
by Mexican divorce, de facto if not dé 
of such divorces have succeeded in 
only in Mexico, but also in New Yorl 
Pennsylvania, New Jersey and Florida 
conviction for bigamy is very slight 
this crime shall have been committed the 
riage must have been solemnized where the 
is brought. (People-Mosker, 2 Park. Crim 
nN. Et \ Mexican divorce, valid 
America, in the hands of one spouse, 1 
as a convenient pretext for remarriage, but 
the other spouse with a fait accompli, which 
considerable chance of eventual acceptance by the 
out of sheer lassitude or because of the cost 
testing it and of the impossibility of ever restoring 
situation to the status quo ante. In other 
a void Mexican divorce has a substant 
value”. A Mexican divorce in a particular 
combatted in America if at all in but 
a few States: for it is not practical to 
several. A judgment of one State ant 
can divorce will not necessarily be accepted in 
in view of the restrictive interpretation of the full 


divorces were international leg 


have 
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clause of the Constitution. 
Mexican 
it as valid 
has 


Even if all 
invalid, 


redit 
a regarded 
e might still regard 
No American decision found which 
upon the effect of a Mexican divorce upon 
adjustment of trusts or 
matters in America. 
t enforce a Mexican alimony 
ney judgment rendered upon 
regime of the 
sue the loser in the United 
ilue of gifts? Legal questions 
to arise at any time and greatly 


divorce as 
been 


custody of children, 
ments and other 
1 an American 

or Mexican 
iting’ the propert 


the successful party 


iccessory 


ex-spouses ? 


to recover the 

is sort are likely 
rplex the American judges 

In view of the foregoing it is manifest that our 

ts are likely to be confronted for some time to 

with more or less questionable divorces pro- 

nced in Mexico and that the law in this country 

in extremely unsettled state concerning the recog- 

| The possibility of our citi- 


to be accorded them 


zens securing surreptitious divorce in Mexico without 
leaving America or really establishing themselves in 
Mexico is grave indeed. A plague of such divorces 
is possible, a plethora likely. The Federal Government 
of the United States could remedy the situation by 
entering into a treaty with Mexico defining the terms 
upon which Mexican and American judgments would 
receive recognition in the respective countries. Such a 
treaty would be within the treaty-making power, which 
has frequently dealt with matters covered by the re- 
served legislative power of the States. The States 
could also minimize the rush to Mexico by making it 
a felony or misdemeanor for a citizen to hold out in 
the State a person as husband or wife after a remar- 
riage predicated on a divorce obtained under certain 
defined objectionable circumstances. It is to be hoped 
that something will soon be done to limit the divorce 
of Americans in Mexico to legitimate cases, for the 
situation today is serious and likely to become even 
worse. , 
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Among Recent Books 


ANDBOOK of the Law of Code Pleading, by 
IH Charles E. Clark, 1928. (Hornbook Series.) 
St. Paul: West Publishing Co. Pp. VIII, 581.— 

real contribution has been made by the author to a 
t difficult yet important branch of the law, upon 
se shortcomings and glaring defects perhaps 
re criticism has been heaped than upon any 
ther department of the law, and a subject which, 
s was said many years ago in a leading opinion, 
“has taxed the ingenuity of many learned judges.” 
alone from the teaching profession must there 
€ praise and commendation, for the attenticn 
the Courts may well be respectfully directed to 
s book, as one which deals adequately with the 
ny new problems of litigation and the adminis- 
tion of justice confronting us today, particularly 
clogging of the calendars of our courts with an 
recedented number of pending cases which re- 
re in their disposition some more flexible meth- 
than those used in the days of the ox-cart and 
eshing flail. 
The practicing lawyer may also find herein 
indant material to aid him in dealing with ques- 
is arising in the law of Remedies, particularly 
those states where some of the newer and later 
ndard provisions have been added to the Code, 
uing with such matters as summary judgments, 
joinder of parties in the 


‘ 


ceedings by motion, 


alternative, right to jury trial in matters involving 
equitable issues, cross-complaints, etc. 

Professor Clark boldly and fearlessly takes up 
the consideration and discussion of those compli- 
cated questions of the Code, which for years have 
caused trouble and confusion to the Courts, in a 
manner which makes the words of the late Chief 
Justice Winslow applicable, when in discussing 
some of these problems in a classic opinion, he 
said: “The well known allusion to that unfortu- 
nate class of people who ‘rush in where angels fear 
to tread’ may occur to the irreverent mind at this 
point, but we feel compelled to proceed with our 
investigations nevertheless.” And so the author 
enters with feet firmly implanted on the soil of 
this fertile field of controversy, confusion and con- 
tradiction, where are to be found such choice 
phrases as “causes of action,” “subject of action,” 
“right of action,” “transaction,” “primary right,” 
not overlooking such apparently simple terms as 
“facts,” “legal conclusions,” etc., and deals with 
all of them with the ability of a trained legal 
scholar, and as a result the legal atmosphere has 
unquestionably been greatly cleared. 

In dealing with the subject matter in general, 
the attitude of the author may be most aptly char- 
acterized by saying, that at all times he approaches 
the problems involved from the viewpoint that the 
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procedural rules underlying them are only means 
to an end, and not an end in and of themselves, 
which is peculiarly the viewpoint of the average 
law teacher of the subject, and is to be contrasted 
with the usual attitude and avenue of approach of 
the courts and practicing lawyers, whose seeming 
inborn, or acquired, conservatism ever strives at 
preserving the rules of the inviolate. The 
author fully realizes that the fundamental princi- 
ples of substantive law can be adequately protected 
and safeguarded and at the same time methods may 
be employed in so doing, which while they may 


game 


possess some degree of novelty nevertheless attain 


the desired end more expeditiously and with less 
delay and attendant cost and expense 
Professor Clark overlooks none of the recent 


important innovations and (let us hope) improve 
ments in Code Procedure which have been making 
their appearance in the statutes of many of our 
States; and likewise the more recent outstanding 
cases, dealing with judicial constructions of those 
provisions, are to be found not only cited but dis 
cussed throughout the book, and very often justly 
criticized. It is perhaps unfortunate that a quick 
and handy reference to these cases may not be had, 
by reason of the lack of an index. Equally val 
uable would be an index of the important reference 
notes which constitute one of the special merits of 
the book, and by means of which further investi 
gations, really exhaustive in nature, can be readily 
had, if desired. The customary size of the Horn 
book series must of necessity limit most of these to 
mere references. 

The influence of the dead hand of precedent 
in the adjective law, so long held triumphantly 
aloft during the long period of procedural despo 
tism, will be felt less than ever if the courts will 
come to recognize and apply the liberal spirit which 
manifests itself throughout this book, all of which 
is designed to secure in the administration of jus 
tice a maximum of expediency and convenience and 
a minimum of ceremony and formality. 

FRANK T. Boese! 
Milwaukee, Wisconsin 


A Study of Judicial Administration in the State 


of Maryland. By G. Kenneth Reiblich, 1929. Johns 
Hopkins University Studies Baltimore: Johns 
Hopkins Press. 151 pages and Index.—In this 
work, a doctorate thesis, the author reviews in 


detail the judicial system of Maryland, and tests 
the merits of its several departments, principally 
by the conclusions of students of judicial adminis- 
tration generally. It is a painstaking work. And 
the author has brought to it the benefit of the ad- 
vice and guidance of Professor W. F. Willoughby, 
of Johns Hopkins University, who suggested the 
subject in the first place. The description of the 
system, from the Justices of the Peace to the high- 
est appellate court, is complete and thoroughly 
done, with only two or three mistakes to be found. 
and those on conditions easily misunderstood. And 
each department is subjected to a cross-examina- 
tion which is illuminating and worth the labor ex- 
pended. The greater venture is, of course, in the 
critical estimates, which are necessarily somewhat 
speculative, and enter the author into a field of 
debate to some extent. And that part of the work, 
has done carefully. Conclusions an- 


too, been 


nounced in previously published 
judicial administration, and many reach 
fessor Willoughby 


bro 


notes, are 
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sumes that uniformity and 
throughout the 
themselves; but 1s it 
clear that they would? Is there not in this a 
lency to appropriate the standards and devices 
usiness sufficient regard for dil- 
be sought? While a busi- 
system is adapt » the promotion of a mar- 
ot profit for stockholders in a money-making 
institution is devoted 
and satis- 
people to be served, 
accordingly. And if 
sfaction of the people con- 


aecisions on 
In some places, the 
ie older students, 

tralization of administration 


men with 


nces in the ends 


terprise, a governmental 
ireiy to prom ting tne 
tion of the customers, the 
should adapt its system 
convenience and 


convenience 


the local independence and 
ersity, and the t is tolerable, what have we 
lo with uniformity and centralization? 

These are a few the queries which the pres- 
book provokes Chere is, will be 
rid without end, a difference between the work 
planning and that men in the field executing. 
i the men in the field, even those who can take 
free, detached view necessary to a critical es- 
ate of methods, forever have corrections 
make to the the planners. And so it 
ms to be in this Those who have to 
rk out the results long run would prob- 
y reject some of the ested devices and make 
yn their side would 


r others. The difficul 
1e from scarcity etached view and 


ned are greater wit 


and ever 


work 


critical examination. For that there seems to be 
need of separate, special students. And the writer 
of this thesis has provided that which, while it 
may not be the last word, is decidedly an advance 
into the special field. 

The author is not yet a skilled writer, not 
watchful of the meaning of his words and the con- 
struction of his sentences. 

CarRoL_ T. Bonp.. 
Court of Appeals, Baltimore, Maryland. 


Accounting Method, by C. Rufus Rorem. 1928. 
Chicago: The University of Chicago Press. Pp. 
xvii, 387.—The interest to the legal profession of 
such books as that of Professor Rorem, and others 
written for the use of students, is two-fold. They 
have a narrower usefulness as indicating the com- 
monly accepted rules covering the treatment of 
particular items; examination suggests that the 
general practice is as a rule fairly stated in Pro- 
fessor Rorem’s volume. They have however a 
broader interest in so far as they convey an under- 
standing of the underlying philosophy of account- 
ing, which is by no means generally understood 
by lawyers. Upon this phase the first part of Pro- 
fessor Rorem’s book, which deals with “the role 
of accounting in modern economic life,” should be 
interesting to lawyers who have come to recognize 
the rapidly growing importance of that role. As 
the author points out, accounting today concerns 
itself not merely with the formal recording of 
business transactions but with their analysis and 
interpretation also, and in the complex business 
life of today has become an economic tool of the 
first importance. Upon the proper use of that tool, 
or in other words upon the correct interpretation 
of the facts recorded, depends in large measure the 
success or failure of business enterprises. 

The book will not perhaps be entirely success- 
ful in clearing up existing confusion regarding the 
principles and objectives of general corporate ac- 
counting; a confusion for which accountants are 
themselves largely responsible. They commonly 
state that a balance sheet is intended to be a state- 
ment, as nearly accurate as possible, of financial 
position, but when the question is pursued it be- 
comes clear that this is not the case. On the con- 
trary a corporate balance sheet is usually a con- 
geries of figures, some historical, some conven- 
tional, and some reflecting actual current values, 
and its importance is subordinated to that of the 
profit and loss account. 

What are profits and when do they emerge? is 
the question most frequently asked of accounts by 
lawyers, and indeed also by bankers, business men 
and economists. Now, profit earning :s in general 
a process that is continuous and often drawn out 
and the attribution of profits to particular short pe- 
riods of time, though a practical business neces- 
sity, does violence to fact and must therefore be 
arbitrary. The oft stated rule that a profit should 
not be taken up until realized does not altogether 
meet the case, for not only is there the question 
what constitutes realization, but there is the ob- 
vious fact that a profit is usually a balance of a 
number of items, some positive, some negative, 
which can not all be realized simultaneously. The 
determination of profits is then the result of 
method and opinion, not of logical definition and 
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the question arises how method and opinion are to 
be controlled,—the ultimate purpose being, as al- 
ready stated, to particular day, 
month or year a profit which is the result of inter- 
related transactions extending over much longer 
periods of time. The answer is that principles 
have in fact been evolved which seem in general 
to work satisfactorily, and that such rules have 
acquired authority and to some extent the force of 
law. The courts in England held, for in- 
stance, when called upon to interpret statutes tax 
ing profits without defining them, that the answer 
to the question, What are profits and when may 
they be deemed to have emerged? must be found 
in the practices of responsible business men. But 
business practices are not uniform or unchanging, 
consequently there is usually more than one cor- 
rect answer to the question, What are the profits of 
a given business for a given period? Our own stat- 
utes have recognized this condition and every Rev- 
enue Act since that of 1918 has provided that in- 
come shall be determined “in accordance with the 
method of accounting regularly employed by the 
taxpayer” unless that method does not correctly re- 
flect income, in which case it is to be determined in 
accordance with such method as in the opinion of 
the Commissioner does clearly reflect income. 

Both lawyers and have been both- 
ered by the lack of fixed rules for determining 
profits and by the fact that two equally legitimate 
methods of accounting may give widely different 
results for a given period. It is possible that the 
tendency to make the declaration of dividends less 
dependent upon profits which characterizes some 
new corporation laws is in part due to legal dis- 
satisfaction with the uncertainty attaching to the 
determination of profits. 

Some economists have the determination 
of profits by periodical valuations; the increase in 
net worth plus the amount distributed represent- 
ing the profit for the period intervening between 
any two valuations; accounting being relied on 
only for a record of the assets and liabilities to be 
valued and for the analysis of the profits and not 
for the determination of the amount thereof. This 
method not however in practice give satis- 
factory results. 

Professor Rorem explains the 


attribute to a 


have 


economists 


favore d 


does 


established ac- 
counting method as a continuous process of evalu- 
ation with the proviso that for certain purposes 
and in the case of certain assets and liabilities the 
valuations are conventionalized. While this view 
is interesting and often expressed it may be 
doubted whether it is either particularly helpful 
or historically correct. When accountant re- 
cords an asset acquired at cost and retains it at 
that figure even though its value is greater than 


the 
ine 


cost, he does so because it is the cost that is signifi- 
cant to him, not because he value the 
asset and accepts cost as the measure of value, in 
default of any better. The point may be illustrated 
from the case of valuation of inventories at cost 
where the market value is clearly 
Dickinson, in his Ac 
page 93, says: 


desires to 


in excess thereof. 
unting Practice and Procedure, 


“The object of the profit and loss account of a manu- 
facturing or merchandising concern is to ascertain as 
closely as possible the profits which have been realized 
on sales actually made; and for reason raw materials 
on hhand, and products partly or wholly manufactured, but 


sl 
nis 
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not sold, should be entirely eliminated. In practi 
result is obtained by valuing them at cost, no m 
no less, and so exactly offsetting the charges to 


facturmg account for materials, labor and exper 


so far as the result of their combination in manufa 
processes is still uncompleted and unsold.” 

This reflects the philosophy of 
more accurately than Professor Rorem’s ex; 
tion of the use of cost in the case cited as be 
conventional valuation. 

Historically it may be noted that the 
balance sheet under the English Companies 
1862 (the general corporation law) called { 
inclusion therein of plant and stock in tra 
cost with deduction for deterioration in va 
charged to the reserve fund or profit and loss. 
provisions regarding accounts contained in tl 
(which were to govern unless the articles of 
ciation of a company expressly provided other 
are interesting for their emphasis on the [1 
and Expenditure (or Profit and Loss) Accou 


accou 


“79. Once at the least in every year the Directors 
lay before the Company in General Meeting a § 
ment of the Income and Expenditure for the past 
made up to a date not more than three months 
such meeting. 

“80. The Statement so made shall 
under the most convenient heads, the amount of gros 
come, distinguishing the several sources from which 
been derived, and the amount of gross expenditur« 
tinguishing the expense of the establishment, salaries 
other like matters: Every item of expenditure 
chargeable against the year’s mcome I 
into account, so that a just balance of profit and 
may be laid before the meeting; and in 
item of expenditure which may in fairness be 
over several years has been incurred in any one 
whole amount of such item shall be stated, wit! 
dition of the reasons why only a portion of 
ture is charged against the income of the year. 

“81. A balance sheet shall be made out in 
year, and laid before the Company im general meeting 
such balance sheet shall contain a summary of the 
erty and liabilities of the Company arranged unde 
heads appearing in the form annexed to this table, 
near thereto as circumstances admit.” 


SnmOW, arta 


shall be b 


wher 


cases 


In practice the provisions of Art. 80 were oft 
modified in the articles of association of compa 
and frequently only a balance sheet was requ 
to be furnished, but there is no doubt that 
amount and nature of the earnings and the mar 
in which they are computed are the facts of 
mount importance to investors in reasonably 
cessful companies, as the present market 
dantly witnesses. 

The constantly widening diffusion of cor; 
securities makes more important than ever be 
a proper disclosure to stockholders of corp: 
affairs, and this in turn requires that broad 1 
relating to the determination of corporate pr 
should be clearly established and given legal efi 
To accomplish this result 
theorists, practicing accountants, and lawyers 
perienced in business affairs is necessary. 

Chapters 21 and 22 of Professor Rorem’s 
contain a statement of working rules which is ¢ 
erally clear and accurate, though this reviewer 
fers to describe them as working rules of accou 
ing rather than as working rules of accounting 
uation, as Professor Rorem terms them.  T! 
chapters are brief and illuminating and should 
of real interest and value to the 
reader. 
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GEORGE ©. May 


New York City. 
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ONE OF THE SOUNDEST business 
instincts in a professional man is that 
which leads him to emphasize his pro- 
fessional status. 

Crane’s Bond —for his letterhead 


—js merely one of the ways by which 


this may be adroitly accomplished. 


Crane’s Bond is quality —a sturdy, in building prestige and good will 
crisp, distinctive 100% new white among your letter contacts. And 
rag paper. A well designed letter- Crane’s costs only a trifle more 
head on Crane’s is a valuable asset than just middling good stationery. 
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By JoHN T. BARKER 
Viember of Kansas City, Mo. Ba 


URR formally presented a motion in the nature of 

a demurrer, asking for a directed verdict on the 

ground that the government had not proven an 
overt act. One of Burr’s counsel spoke for three 
days in favor of this motion and William Wirt, re- 
plying for the government, immortalized himself. 
His speech was later set out in all of the school 
books of America as a masterpiece of oratory. 
Luther Martin of Maryland replied to Mr. Wirt 
and also immortalized himself. He had been drink- 
ing steadily throughout the trial, but it was said 
of him that he was always at his best at such 
times. The Chief Justice took the motion under 
consideration and delivered the longest written 
opinion he had ever rendered, requiring three hours 
to read. He held that no overt act had been proven 
by a single witness and that one could not be con- 
victed in America of treason without proof by two 
witnesses of an overt act; that an intent to levy 
war was not sufficient—there must be an act 
proven; and he so instructed the jury, which re- 
tired and within a few minutes brought in a ver- 
dict of not guilty. The form of the verdict did not 
suit Burr and the Chief Justice directed a verdict 
of not guilty be entered on the record. The district 
attorney thereupon entered a nolle prosequi as to 
all other treason indictments and Aaron Burr was 
released from jail and became a free man. 

All that remained was an indictment for a mis- 
demeanor, that is, an intent to levy war against 
the United States by the seizing of New Orleans. 
Burr was admitted to five thousand dollar bail and 
the misdemeanor trial proceeded. More than fifty 
witnesses were examined, but as it became evident 
day after day that the government was failing en- 
tirely to show that Burr intended anything except 
an attack upon Spain in case this country declared 
war, the district attorney attempted to enter a nolle 
prosequi and prevent a verdict. But the case was 
sent to the jury and in less than thirty minutes 
it brought in a verdict of not guilty. 

Chief Justice Marshall was criticised by the 
Jefferson administration much more than was 
Aaron Burr. Congress was asked to impeach and 
remove him from office and this would probably 
have been done had not the country become agi- 
tated over the immediate possibility of war with 
Great Britain. This agitation was the only thing 
that saved Marshall. It was charged that in his 
desire to embarrass the administration he aided 
the defense. Both he and Burr were hung in effigy 
in several cities and Marshall was threatened with 
personal violence while later traveling through the 
city of Baltimore. His only reply was that the 
overwhelming weight of evidence showed that Burr 
intended no treason against the United States, but 
only contemplated the invasion of Mexico in case 
war was declared between this country and Spain 
Papers throughout America continued to criticise 
him for his conduct during the Burr trial, and yet 
practically every lawyer in America today agrees 
that Marshall’s rulings were fair and that he prop- 
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erly declared the law. He stands today as 
greatest judge who ever sat upon the ben 
the highest court of the world. 

Was ever a man prosecuted as was Burt 
First in Kentucky, then released; second in Mis 
sippi, and released; third in Virginia before ty 
juries and acquitted. And yet for more than on 
hundred years school books have carried the st 
of Burr's treason to his country. That Burr wa te 
ambitious cannot be denied; that he deceived 
British Minister in his attempt to secure money 
his venture is well known; that he deceived Ham e 
ton regarding the famous water bill, which | N¢ 
passed in the New York legislature in order t len 
establish a bank, is true; that he took advantag« 
of any situation throughout life is generally under 
stood, but so did others in those days. He was 
no better and certainly no worse morally than 1 
other prominent men of his day; that Burr wa : 
guilty of intrigue and misrepresentation cannot LV 
denied. But it was the intrigue and mispresenta ra 
tion of the day and indulged in by all statesmen 
That Burr anticipated war between the Unit 
States and Spain is not open to question. That whok 
southwest was clamoring for war. The atrociti 
of Spain against the border states were the m 
shocking in history. Those sturdy people want 
a leader to lead them against Spain. That Burr 
never intended to assault a city of his country ca: 
not now be questioned; that he never intended 
invade Mexico unless and in the event war was d 
clared is now fully understood; that the entir 
southwest was with him is admitted. The or ; 
trouble was that he was forty years ahead of 
time, but he lived to see his friend and associa 
General Jackson, elected president of the Unit “ 
States. However, he died before the conquest of ~ 
Mexico. Did he wander around in the spirit la 
and observe the planting of the American flag uj 
the heights of Chapultepec and the annexation 
Texas and the rest of the southwest to his count: 
When a soul passes to eternity a veil is drawn | 
tween that land and this, and we know how 
penetrable this veil is. If he penetrated that 
he found his own ideas carried out and the drea 
of his lifetime realized by others. 

Burr became a wanderer upon the face of 
earth. He was a born ruler, a destined sovere! 
Irresistible personality, imperial intellect, indon 
able will—all the qualities of leadership were |! = 
The whole world had been at his feet, and yet 
lost it all. Under an assumed name he went : 
England, but his enemies in America followed | h 
and he was practically banished from that la: 
He went to France and still his misfortune f f 
lowed him. From country to country and fr ons 
land to land he wandered, but to no avail. He! | 
been charged with treason in his own country and 
the president of the United States had informed 
Congress that there was no question of his gu! 
The verdict of two juries could not wipe out his 
accusation. Weak in body and mind, pennile 
friendless, he came back to his native land and 
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him once more practicing law in the city of 
York. Clients « immediately and it is 
that during the rst month he earned more 
two thousand d I His office was crowded 
he installed sever clerks to assist him. ‘His 
it ability as a la stood him in good need 
it looked as if he be able again to build 
magnificent pra Still trouble confronted 
His only child the wife of the governor 
South Carolina a their only child had been 
ed after his grandfather. His daughter, anxious 
see him, wrote that would sail on the Patriot 
m Charleston to New York and he prepared for 
meeting. Nothing was ever heard of this ship 


] 


ter the day it left ( rleston and he never again 


his daughter ther she perished at sea 





was captured by pirates was never known. For 
ks and months 1unted the water-front in 
v York, watching a praying his child. At 
ngth he became reconciled to her fate. Never 
ord of complaint during all of this time 
This was in 1812, but he lived until 1836. 
ither Martin, wl 1 defended him, became 
poverished and fe | Burr took him in and 
red for him until | eath. He was incapable of 
ing money, although he soon built up a good 
ictice, which stay« th his until his death. His 
nts had unlimit onfidence in him. He tried 
iny lawsuits a1 ntinued to be successful and 
in his late xt won the most important 
suit of his life, known as the Medsef Eden 
se, a suit in chancery to recover a large estate, 
it was said that Iton at an earlier date 
d declared it im ble to win this lawsuit. He 
is never downheart and was often seen walk- 
g through the streets of New York in his single- 
easted blue coat and his high-standing collar. He 
ssessed a presence hich was felt over and be- 
nd other men H voice remained powerful 
d his elocution perfect. When seventy-seven 
irs of age he married the widow of Stephen 
mel, but she divorced his in less than two years. 
1 September 14, 1836, at the age of eighty, he 
ed at the home of a friend, and he was buried at 
rinceton by the sid f his father and grandfather. 
everal years later unknown friends set up a tomb 
ne on which wa tte 
BUI 
{ 189 
LA N« 
\ ’ " ~ 
Thus ended t fe of one of the most attrac- 
e and fascinating men of America That he 
is one of the greatest lawyers ever produced by 
is country is certait Not great like Marshall, 
ho was a great thinker and a great student. but 
eat as an all-a law’ \ splendid judge 
human nature a! lways able to discover the 
ng points in | n case and the weak points 
that of his opponent iuken away from the law 
politics. he did t have an pportunity to de- 
lop as he would lone Yet it will always 
written of him that he was the equal of any 
al lawver of 1 He argue many cases 
the Supreme ( t of New York and was won- 


Had he died before his duel with Hamilton and 
before his estrangement with Jefferson, he would 
have ranked with the immortals. From what a 
height he fell—a patriot-hero of the Revolution, 
the trusted aide-de-camp to Washington, and the 
brilliant and daring associate of Montgomery at 
the storming of Quebec; a prince of forensic orators 
at the New York bar, the peer of Alexander Hamil- 
ton; vice-president of the United States, presiding 
with the “impartiality of an angel and the rigor of 
a devil,” and heir-apparent to the presidential 
throne. But from that dizzy eminence he falls 
without hope of retrieval; banished from the coun- 
try that once delighted to honor him, and from the 
society of which he was a pride and an ornament. 

Why did the light go out of his sky? Why 
was his name dropped from the lips of fame and 
taken up by the lips of infamy? Why was this 
child of genius, this brave, intellectual and _ bril- 
liant man lost to society? Certaintly not on ac- 
count of his duel on the tragic heights of Wee- 
hawken, which sent to an untimely grave one of the 
nation’s idols, Alexander Hamilton. Certainly not 
his great ambition to be president of the United 
States, which did undoubtedly arouse the jealousies 
of other men so aspiring. His fall came on account 
of what Jefferson said about him and on account 
of what Jefferson did to convict him. Jefferson 
was honest, but imposed upon by the greatest 
traitor of all times, General Wilkinson. Jefferson 
had informed Congress only a few weeks before his 
trial that his guilt was certain. The people be- 
lieved in Jefferson. He was at the height of his 
glory, and his prosecution of Burr was the most 
bitter in American history. How tragic that Jeffer- 
son did not know the truth! Had he done so he 
would have been Burr’s strongest defender. He 
had always liked Burr until his mind was poisoned 
by letters from Wilkinson and, being imposed upon 
as he was, he used every legitimate means in the 
power of the administration to destroy Burr, While 
he could not convict him of being a traitor, he did 
convict him in the eyes of the American people. 
Historians have done much to remove this im- 
pression and the time has come when the whole 
world knows that Burr was not a traitor, but the 
equal of any man of his day. Burr was born to be 
great; brave and magnetic as Julius Caesar; ami- 
able and polished as Chesterfield; the most accom- 
plished politician in American history ; more fascin- 
ating and courtly in his manners than any other 
man of his time; yet because of his troubles, the 
most brilliant failure since Solomon. And, as we 
contemplate the end of this man’s tragic life, we 
are reminded of the last days of other vanquished 
victors and from out the silence of that settled 
gloom whch enshrouds them we seem to hear this 
message: 

“Weak and vacillating man; proud creature of 
interest and ambition; ever prone to be allured by 
the false glare and glitter of fame and office, ever 
eager to pursue the phantoms of worldly success 
at the sacrifice of right; mark how we fell and that 
which ruined us, and remember that in this justly- 
ordered universe and in the eternal years of God, 
only principles can win, only character can endure.” 
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as keys to the authorities, controlling their effective 
scope and application to current decision of doubtful 
cases, are among the most effective and significant 
tools of the practicing lawyer at the points of growth 
of the law in its application to the changing facts of 
actual life. 

The problem involved for legal scholarship is not 
solved but merely identified in ascertaining that theo- 
ries of justice become the significant keys to the ap- 
plication of the conflicting authorities. The broadest 
and most inclusive theory of justice so far presented, 
the theory that the end of law to be attained is the 
maximum satisfaction of wants, cannot offhand of it 
self solve the problems of life Its application re- 
quires a most painstaking investigation and evaluation 


1 


of the wants that in the case in hand on each side 
clamor for satisfaction. We have no common denomi- 
nator of wants, no medium of exchange for valuing 
conflicting interests. What interests are involved on 
each side, individual and social, and what is the rela 
tive importance of each, must first be ascertained be 
fore a completely informed judgment can be made to 
determine intelligently instead of merely by instinct o1 
prejudice which is to be preferred. The process in ac- 
tion resembles one of judging of relative weights by 
hefting rather than by exact scales. Historical study 
can tell us much about the vitality of various claims 





Comparative law study can tell us much about how 
human experience under different conditions has 
rated the relative importance of conflicting claims 
Mere historical or comparative information is likely to 
prove barren of results, however, unless combined 
with exact knowledge of present facts and present 
problems out of which the controversies that require 
legal adjustment arise. The wants now clamoring for 
satisfaction are conflicting present wants. The pres- 
ent problem is how to find the maximum satisfaction 
of such wants here and now. 

Legal scholarship cannot rest with merely point 
ing out the problem of balancing of conflicting inter- 
ests in the light of the most acceptable theories of jus 
tice available. There is insistent need for deliberate 
systematic scientific investigation directed to reaching, 
if possible, a more specific and accurate basis for eval- 
uation of the relative weights of the conflicting inter- 
ests involved in actual controversies in the various 
fields and topics of the law in action as we find it. 
There is also need of careful investigation to deter- 
mine as accurately as possible what is the most accept- 
able theory of justice for our own time and place in 
the light of which to control the application of our mul- 
titudinous inconclusive and conflicting authorities in 
the decision of new doubtful cases. While it is too 
much to expect of practitioners actively engaged with 
the multitudinous affairs of their various clients, some 
definite contribution of this sort for the topic of his 
specialty can be expected of the legal scholar who has 


1 


the opportunity to become a specialist in some definite 
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field of law. Careful analysis by each specialist o1 
material in his chosen field in the light of the br 
est and most inclusive theory of justice ailable 
maximum satisfaction of wants, and a _ systemat 
presentation and deliberate weighing of the « yn flict 
interests involved in the range of mate thus <« 
ered would be a scholarly contribution of great 
lasting value to the administration of justice throu 
law. Some attempt at such a scholarly contribut 
would seem to be within the possible achievement 
present day legal scholars who are specialists or 
specialists, in their particular fields, without wait 
for special facilities for more intensive research. W] 
waiting and hoping and working for larger oppo! 
nities, it ill becomes real scholars in the law to ove 
look the opportunities which they have Legal scl 
arship as now equipped, if directed to definite en 
can accomplish much for the administration of just 
through law 

Recent developments at some of r we t 
lished institutions of learning encourage the hope t 
with special equipment and facilities to b 
legal scholarship can accomplish much more than t 
mere individual specialist’s examination, analysis, judg 
ment and presentation of the conflictir erests 
volved in the light of the end to be 
maximum satisfaction of wants. 5 
grams of investigation, both as to interests invol\ 
and ends to be achieved, are already under way 
others are forecast, at the university law schools 
Harvard, Yale, and Columbia, where the means ! 
such legal research have been secured by endowmen 
for the purpose and where the vision of those 1 
sponsible control has recognized the vital social 1 
portance of such research. At Johns Hopkins U1 
versity a special Institute for the Study of Law | 
been organized whose object is pure research. Gre t 
hopes for the future of legal development cert inl ne 
attach to the research projects these institutions ar¢ 5 
now getting under way. The most general stateme! r 
of the scope of such projects, and their hope 
achievement, may be given in the words 5! 
Cook, of the Institute of Law at Johns u 
versity, in the following words, as found i 
cAN Bar AsSOcIATION JoURNAL, vol. 13, p. 303, at | 
308: “Underlying any scientific study of the law, it 1 
submitted, will lie one fundamental postulate, viz., that d 
human laws are devices, tools which society uses : 
one of its methods to regulate human conduct and 1 thers 
promote those types of it which are regarded as ce tal 
sirable. If so, it follows that the worth or value of 
given rule of law can be determined only by find oa 
out how it works, that is, by ascertaining, so far as 
that can be done, whether it promotes or retards tl a 
attainment of desired ends. If this is to be done, quit " 
clearly we must know what at any given period thes tl 
ends are, and also whether the means selected, th : 
given rules of law, are indeed adapted to securing - 


them.’ 

































LETTERS OF INTEREST 
lO THE PROFESSION 


“The Rationale of Martial Law” 













] 
neern for t ger members of the American 
els me t t I al essay by Mr Frazer 
entitled Mart 1W uppearing in your issue 
embe If 
ye who " Martial Law enforced several 
a district ed insurrection, who has pro 
lease by i s writs of a dozen or more 
tenced wit ut t y jury, or court of common 
terms oO! I t ranging trom 2 to 14 years, 
d’s a l gical, written by one with 
perience f t s, opposed to the weight 
rity, subver t United States Constitution 
Neactionar\ word for it It advocates a 
he execut rride tl urts, to suspend 
t of ibea 2 power, to punish in mil 
t unals w c titutional!l 
ls, equal t ny as wa laimed by James 
Charles | I Right,” 1628 
+} ‘+r answ ¢ ‘ y ha ter ot Anglo 
tor <i Me Arnold prudent in not 
la ned y title 
ime Re M ~ 2 { t Wallace 
] yn tl Bill o 
Ss, iS Op] h i ys. Is it 
le tha " this case, or 
exa g t M Arnold 
art! I ! sing bri 
Cast 
Mir. Art t exists 1 
tate o i l para 
and le him 
" i airy miss 
I a at a und its 
guaranties ‘ i mob and 
ders hol ( in the 
¥ their hands. The constitut i a the 
r potent r e time 
sna 
" r tended 
t 1 tate 
Supreme 11 marized Gen. Butler's position 
Mr. Arnold following language 
The proposit that in time of war the com 
ler of an ar d f n his opinion the exigencies 
( e country det f whi he is to judge) 
the power within t nes of his military district, to 
pend all civil right r remedies, and subject cit 
s as well as soldi« to t rule of his will; and in the 
e of his la y « rt estrained ex 
yy his superior i r the President” “Tf 
Osition is sound to t extent claimed, then when war 
sts, foreign or d st the commander . .. can 
chooses, wit! mits, on the plea of necessity 
; substitute militar t for, and to the exclusion of 
as laws, and punis rsons as he thinks right and 
ut r without fixed o1 er rules.” 
Che Supreme ( I swer is still the law in Mon- 
1. (Re McDona i9 Mont. 454 It was 
‘The statement of 14 roposition shows its impor 
e, for, if true, r government is a failure, and 
re is an end of | t gulated by law Martial law 
tablished on suc " destroys every guarantee of 
Constitution, and effectually renders the ‘military in- 
ndent of and s he civil power.’ . «eee 
rty and this kind of martial law cannot endure together; 
antagonism ts irr able and in the conflict one 
the other must Milligan’s case, p. 124 of 
Wallace 2 


Mr. Arnold, it s uld have the military superior 





LETTERS OF INTEREST TO THE PROFESSION 








It is well to remember 


That the A. L. R. BLUE BOOK 
of reference to supplemental decisions 
brings down to date the law on the 
subjects of the annotations in the 
earlier volumes. This BLUE BOOK 
is recompiled at frequent intervals. 


A. L. R. thus contains last min- 
ute law, referring to authorities 
which qualify or abrogate earlier 
doctrines, and for this reason it is 
essential to every library, however 
complete, for it supplements every 
book on your shelves. 


Look ahead, a year, a few years, 
many years. Is there at present, or 
will there be in the future any library 
equipment so simple, so serviceable, so 
satisfactory ? 


A. L. R. provides you with the 
worth-while law from _ all juris 
dictions, with annotations which are 
in reality ready-to-use briefs. Sixty- 
two volumes are now published. 
Sold on especially convenient terms. 


Bancreft-Whitney Co. 
San Francisco 
Los Angeles 


American 
Law Reports 


SS ae 
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the judges of the United States Supreme Court then had 

more knowledge of these strains than any living man now 
under 80 years of age has 

uls who fear that 
plan of policies) 

nce and that these 
alm weather, one 

pinion 


lo brace the hearts 
the Constitution and Bill 
cannot stand the strain of 
form a plan of governme: 
might read other words « 





Oo 











I 

“This nation . cannot always remain at peace, and 

has no right to expect that it will always have wise and 

humane rulers. . Wicked men bition of power, with 

hatred of liberty and contempt of law may fill the place 

once occupied by Washington and Lincoln; if the right 

(military superiority over civil power) and the calamities 

of war again befall us, the dangers to human liberty 

frightful to contemplate. . [hey (our fathers) kn 

that unlimited power wherever lodged at such a time 

was specially hazardous to freemen For this, and other 


equally weighty reasons, they secured the inheritance they 
had fought to maintain, | [ ting in a written con 
stitution the safeguards which time has proven essential to 
its preservation 93 








“The illustrious men who framed that instrument were 
guarding the foundations of civil] liberty against the abuses 
of unlimited power; they were full of wisdom, and the les 
sons of history informed them that a trial by an estab 


lished court, assisted by an impartial ji was the only 
sure way of protecting the citizen against oppression and 
wrong. . . . But, it is insisted that the safety of the coun 
try in time of war demands that this broad claim for mar 
tial law shall be sustained. If this were true, it could be 
well said that a country preserved at the sacrifice of all 
the cardinal principles of liberty is not worth the cost of 
preservation. Happily it is not so.” 





Some of us would substitute in examinations for ad 
mission to the bar, for “what is the rule in Shelley’s case 
“Have you read the U. S. Supreme 
Court report of the Millig 
David Dudley Field, Gar! 
ligan (under sentet ( 
bunal in Indiana), the bri 
and Speed, for the Gove 
between the Court's opinion 
minority opinion which als 





‘ the separate briets I 
Black, McDonald for Mil 
of iryless’ military tri 
F. Butler, Stanberg 
plain the difference 
ng Milligan and the 





) release 
“Lord God of Hosts. be ith us vet 
Lest we forget, lest we forget 


I have strolled unarmed and unharmed through insur 





rections by the month. The Governor proclaimed one t 
exist in Butte, in 1914 [he casus was merely violent strife 
between two rival factions of the Miners’ Union For 
a while the executive was in doubt which side was law 
abiding, which were rrect , ially joined the 
old Moyer Faction, wh gave 1 t | Idaho and 
Colorado many years ag 
A regiment of excited uuntry boys 


under a colonel (who is 
Colonel D or the governor appointed a 
who had been a street preacher in Salt | 


to some such positior 


= 





The rooms of our state courts were 
and saddles The Federal Judge was st 
around the town by these country b 7 
swered a writ of habeas rpus in t Federal Court wit! 
hat on and revolver in Judge B. gave 
him is echoing yet.) self a Military 
Commission Court—h nced in summary fashion with 
no semblance of jury trial at least a dozen men to the 
penitentiary for terms from 2 to 14 years Among his note 
worthy decrees for 
a negro to jail for 7 m 
to his wife. 

Of course Major R y haled into our Su 
preme Court by writs of habeas cor s of the bodies of 
some of his victims 

He announced at the Bar of the Montana Supreme 
Court that its I n over Silver Bow County was 
gone, and that if il law was declared in Lewis a 
Clark County, where t Court was sitting, the Supreme 
Court could function or not as he and the governor chose 
The answer given Major R.’s vagaries absorbed 
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was one sentencing 
' 
rt of, and cruelty 




















the minority opinion in t Milligan case is Re McDonald 
49 Mont. 454 It is an opinion by Judge Sanner and sec 

ond perhaps only to the Milligan o ion on the powers 
of Courts-Martial. It w uch quoted and followed 


our own courts m 
Butte, Mont, Sept LowNpDES MAuRY 





Birthplace of Judah Philip Benjamin 





ago ¢ ndeavored 





is in these islands for the ye 
found in the Sy , l 








Benjamin, St. Cr 











Congress and the Courts 








read with great 





tion that it has the 






of legislators no 











Ni 





NEWS OF STATE 


AND LOCAL BAR ASSOCIATIONS 








We cannot have a reasonable degree 

f law enforcement in a democracy un- 
have the spirit of the people be- 
i we cannot have a reason- 
ble degere of law enforcement unless 
have a reasonable degree of volun- 
observance. And that we can- 
we insist on having too 
Because in its nature law 
fixed and iron-clad, it should 
only with the main situations of 
leaving much to be regulated by 
public opinion. When this principle is 
violated, as it is universally in this coun- 
try, disobedience and disrespect for law, 
and inability to enforce it, are the in- 
evitable results. I am not speaking of 
that bone of contention, that leading sub- 
ject discussion and dispute, the eigh- 
teenth amendment; whatever be our 
views on that, and they are almost as 
1 as there are men to discuss it, it 
with a large problem, probably 
th an extra-hazardous instrument, and 
well justify a solution of its own. 
speaking of prohibitions in general. 
a man cannot legally smoke in a 
dining room or drive an auto- 
through town faster than ten 
hour the result is a foregone 
rhe sport of law-breaking 

the sport of law- 


Ss we 


nd the laws; 





ry law 
tt have if 
many laws 
must be 


de al 


lany 


Cais 


i am 


When 


as long as 
making a 

Of the respect and sympathy due the 
irts and the best means of aiding them 
ist all 

Jon ' oe — Lewis said 
resident of oe on es i a If in some degree I criticise the 
, it is because every one has the 
to criticise them; that is the privi- 
fafree citizen,and should go hand 
hand with respect for the courts. 
are, of course, no more perfect 
he lawyers or the farmers. They 
product of our system, and it is 


Hon. KENNET sorts of influences Judge 


North Carolina Bar’s Next Annual 


Meeting 


Pineht 
> and 


North Dakota 





North Meeting 


e anni 


Dakota Bar’s 


yy May 

John | 
vered th pres 
h he touched 
interest to the | 
yject of law enforcement, | said 


idress, 
ty of topics 
On the 


Hon. Horace BAGLey 
of North Dakota Bar Association 


723 


surprising that, all in all, they should 
be so good. When Chief Justice Mar- 
shall made his famous statement that 
‘this is a government of laws and not 
of men,’ he said something that is splen- 
did for its psychological effect and as 
the statement of an ideal, but thats a 
statement of fact is arrant nonsense. No 
judge worthy of his salt would be con- 
sciously influenced by considerations 
of politics, friendship, or his personal 
economic or religious views; no judge 
whatever can help being unconsciously 
influenced by them all, just as none of 
the rest of us can help it. To protect 
him as far as possible from such in- 
fluence, we owe it to him and to our- 
selves to give him a long tenure of office, 
a sufficient salary, and such method of 
appointment or election as shall reduce 
to a minimum the inevitable human in- 
fluences. And, in the meantime, as well 
as when the millenium arrives, we owe 
him respect, cooperation, indulgence for 
the human weaknesses which he shares 
with the rest of us, and admiration for 
the way in which he does his duty under 
difficult circumstances. ... ” 

Other addresses were made by Hon. 
G. A. Youngquist of St. Paul, Attorney- 
General of Minnesota, who spoke on 
“Crime Prevention and Law Enforce 
ment;” Mack V. Traynor of Devil's 
Lake, who dealt with real estate mort 
gage foreclosures in the state; Philip R 
Bangs of Grand Forks, who discussed 
minimum wage legislation; C. H. Starke, 
whose subject was “Automobile Safety 
Regulations and Insurance.” 

The following recommendations were 
adopted by the meeting: 

An amendment of the law, providing 
for actual practice in a law office prior 
to admission, but no definite plan was 
suggested. 

Establishment of a research bureau to 
analyze the legislation of other states. 
Dean Cooley, of the Law School, very 
generously tendered the service of the 
Law Schoo! staff to that end. 

Better cooperation between the 
dividual members of the Bar and the 
Committee on Public Information and 
Cooperation with the Press to the end: 
That the public receive more accurate 
information; That respect for the Con- 
stitution and laws be promoted. 

That the State provide for a Code 
Commission to revise or codify the laws 
of the State, and that a special com- 
mittee of the Association be delegated 
the task of making a preliminary survey 
and estimate of probable cost. 

That a more intensive program for 
the organization of local Bar units be 
attempted. 

That the right to make final deter- 
mination on questions of fact be taken 
from boards and bureaus created by 
statute and that the right of review by 
the courts be restored 

That findings of fact and conclusions 
of law be submitted to the opposing 
party for objection or amendment at 
least three days before signing by the 
Court. 

That 


in- 


another judge be called and 
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issues framed and su 
in cases of constructive 


That the terms of judge 


but no definite term fixe 
mendation. 


[hat the salaries of tl 





the Supreme Court be 
$8,000, salaries of Distri 
to $6,000, and salary of 


eral to $5,000. 


Chat the work of the Internal 
Committee be delegated to the Secretary 


and only matters which 


handled be submitted to the 


That the Committee 


Insurance and Regulation 
for another year, the 1930 annual meet 


ing to make definite proj 


lative guidance. 


The following officers 
for 1929: President, H 


Towner; Vice-President 
Lisbon; Secretary-Tr« 
Wenzel, Bismarck 
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South Dakota 








Hon. S. W. ¢ 


President of South Dakota B 


South Dakota Bar’s Annual 


Che annual meeting of 
kota Bar Associati wa 
town August 28 and 2 
was one of the n 
been held and the atte 
than it has been 

Addresses were 
Dynes, General S 
St P. & P Railw 
tional Phases of ( 
prudence;” by Mr. W 
Winner on “Remarks on 
tracts”; by Hon. H 
Rapid City on “An 
and by Hon. Gurne I 


t 


eri 


dent of the American B 
on “The Law and Poster 
The President's address 


Mr. John H. Voorhees 


He recommended 





Integrated State Bar be referred to a 
committee of five, with instructions to 
prepare and draft a bill to be submitted 
to the Association at its next annual 
meeting for its consideration; also, that 
a committee of five members be ap 
pointed to draft and present to the Asso 
ciation at its next annual meeting a bill 
providing for the creation of a Judicial 
Council; also, that the standing com 
mittee on Legal Education be instructe¢ 
to prepare and present to the Associa 
tion at its next annual meeting a draft of 
a bill empowering the Supreme Court 
the State to fix the requirements for 
admission to the Bar of the state; als 
that a committee of five be appointed 
with instructions to consider the subject 
of revision of the Code of South Dakota, 
including annotating and indexing, and 
the establishment of the office of perma 
nent Code Reviser and report thereon 
to the Association at its next annual 
meeting; also, that a committee of five 
members be appointed to consider and 
report to the Association at its next a 
nual meeting on the appointment of a 
commission and the drafting of a bill 
providing therefor to investigate the 
entire question of taxation in South 
Dakota. 

All these recommendations wer 
adopted. As the Legislature does 
meet until after the next annual meet 
ing of this Association, the work of these 
committees can be completed before any 
regular meeting of the Legislature 

rhe annual dinner was given in honor 
of Hon. A. K. Gardner, Judge of the 
U. S. Circuit Court of Appeals for the 
Eighth Circuit. At that meeting Hon 
James D. Elliott, U. S. District Judge 
for South Dakota, presided, and r« 
sponses were made by Hon. A. | 
Wyman, Judge of the VU. S. District 
Court for South Dakota, Hon. Gurney 
E. Newlin, Mr. O. W. Dynes, Mr. J. G 
McFarland of Watertown, and Hon. A 
K. Gardner. 

he following officers were elected 
W. ( lark of Redfield, President W (y 
Miser of Pierre, First Vice-President 
George Williams of Rapid City, 
Vice-President; Karl Goldsn 
Pierre, Secretary; L. M. Simons of Belle 
Fourche, Treasurer. Members of the 
Executive Council: W. W. French, Ray 
Dougherty, T. J. Law Don Fellows, 
Howard fabcock, D J ©’ Keette, H. R 
Hanley, Chambers Kellar, Wm. H. War 
ren, A. I Beardsley, Windsor Doherty 
W. F. Eddy 


KAR (FOLDSMITH Secretat 
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Washington 





Annual Meeting of Washington State 
Bar Association 

[he Washington State Bar Associa 

tion held rts annual n l 

Temple in Olympia, Washi 

August 15 and 16 Among th 

of honor were Hon. Denis M 








gue 


urphy, 
Judge of the Supreme Court of British 
Columbia, and Hon. Gurney | Newlin 
President of the American Bar Ass 
ciation 


President Ben H. Kizer of Sp 


called the meeting to order and tr 
duced John S. Lynch, President of the 
Thurston-Mason County Bar Assox 
t10Nn wh ) we k med the att T c 
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documents ane 
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A Noteworthy Improvement 





in Ruling Case Law 


The Co-ops 
Rochester, N. Y. 


Let me have the details about R. C.L. 
Permanent Supplement Edition. 


Name 


Address 








keiE. ARE PROUD to announce 
a new plan of publication for 
Ruling Case Law which keeps the set 
continuously to date; makes for greater 
convenience in use; eliminates the 
necessity for separate supplemental 


volumes; and cuts down the shelf space 


required. 


The set in its new form is known as 


RULING CASE LAW 
PERMANENT SUPPLEMENT EDITION 


This edition of R. C. L. is worth investi- 
gating. Send the coupon for details. 




















Jupce Tuomas C 


IK.IMBROUGH 


President of Mississippi Bat 


Who Recently Appointed a ‘ 
Admin 


Make a Survey of the 
Justice in His State 


son, 


prosecuting 


attorney 


Association, 
ommission to 


istration 


County, spoke on the work of the Pri 
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Committee, 
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President 
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Miscellaneous 





1929 meeting of the Western Ne 

Bar Association was held is 
Kimball, Neb., July 3rd, and the follow 
ing new officers were chosen for the 
ensuing year: Judge I. J. Nisley, Presi 
dent; M. M. Maupin, Vice-President; 
Max Cook, Secretary, and Newt York 
[reasurer. 

At a reorganization meeting of the 
Okemah (Okla.) Bar Association held 
May 18th, new officers chosen were as 
follows: E. Huser, President; L. ( 
Phillips, Vice-President, and Arthur 
Cochran, Secretary-Treasurer. 

John M 
chosen as head of the recently 
Carter County (Ky.) Bar Association 
and R. T. Kennard of Olive Hill has 
been named Secretary 


The 
yraska 


rheobald, of Grayson, 


formed 


was 


Che Shreveport (La.) Bar Associatio1 
named John H. Tucker President at the 
annual election of officers of that 
ganization on July 2nd. Alexander F 
Smith was unanimously re-elected Vic« 
President and T. Overton Brooks, Se: 
retary-Treasurer 

The Sixth District (Kan.) Bar Asso 
ciation was launched on May 23rd and 
the officers chosen are as follows H 
McCaslin, Osborne, President; J. | 
Bennett, Norton, Vice-President; E. ( 
Flood, Hays, Secretary-Treasurer 

[The Thirty-Second Judicial 
Bar Association which was 
formed into a permanent organization 
elected the following officers for the en- 
suing year: Judge Earnest of Colorad 
President; Judge S. H. Morrison of Big 
Spring, Vice-President, and Judge Har 
Colorado, Secretary-Treasurer 

David R 
~f the Louisville 
at that organizat 
meeting recently 


or 


(Tex 
recently 


ris of 
Castleman was elected pres 
(Ky.) Bar Association 
yn’s annual tion 
held Other officers 
were: first Vice-President, A. C. 
Winkle; Second Vice-President 
D. Caldwell; Secretary, John K 
and Treasurer, Benjamin H 


elec 


amed 
Van 

Lreorge 
Skaggs, Jr., 


Sachs 


At the 
Carter County 
Earl Q. Gray was 
Arleigh Davis of 
dent, and Lloyd ( 
and Treasurer 

Mr. Henry 
President of 
Association 
ciation held 
elected were 


meeting or the 
Bar Associatio1 
President 
Vice-Presi 


secretary 


recent annual 

( Okla.) 
elected 

Wilson, 
O'Dell, 


Lavinder elected 
Bristol 
at a meeting 
August 29th. 
follows: 


G 
the 


Was 
(Tenn.) Bar 
of the Asso 
Other officers 
Judge Robert 


as 
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Hon. Josernu | 


President of Georgia 


l Burrow, 

Hall, Secretary; 
Judge P. Z. | 
dent of the newly 
County (Miss.) Bar 


organization meeting 





BUYERS OF 


Industrial Plants and Equipment 

Railroads and Railroad Equipment 

Iron and Steel in all of its forms 
Estimates, Appraisals or Advice cheerfully 
furnished without obligation 


BRIGGS & TURIVAS, Inc. 
Blue Island, (Chicago), IL 














OLD LAW BOOKS 
WANTED 


Prompt Cash for 


ACTS anv LAWS 
ESTABLISHED 1898 of 


all States 











Send List or Catalog of Books 
you have for Disposal to 


2 S. HOOK 
WEYMOUTH APTS. ATLANTIC CITY, W. J. 














Everything in 


LAW BOOKS 


New and Second-hand. 


Law Books, Americana, Session 
Laws, etc., bought and sold. 


Catalogues mailed on request 


ILLINOIS BOOK 
EXCHANGE 


337 W. MADISON STREET 
(Canal Station) 


Chicago, Illinois 








Unknown and Missing 
Heirs — Searched For 


An international organization serving 
Lawyers and working along ethical lines is 
the search for heirs and legatees in mat- 
ters intestate, testate or contested; alse 
owners of dormant bank accounts, trust 
balances that have terminated, etc. 

fe advance all expenses and handle 
cases on contingent basis. 

Lawyers and others cooperating with us 
in behalf of heirs found receive adequate 
compensation. 

Booklet re our services and activities 
sent to Lawyers om request. Legal rep- 
resentatives listed for emergency service. 

W. C. COX & COMPANY 
Federal Reserve Bank Bidg., 





CHICAGO 
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